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4OO�MUCH�MONEY�CHASING�FEW�@GOOD��DEALS�IS�THE�CURRENT�DISTRESSED�-�!�MARKET�MANTRA��)N�
MANY�JURISDICTIONS��STRONG�ECONOMIES�AND�LOW�INTEREST�RATES�HAVE�LIMITED�THE�OPPORTUNITIES�
FOR�INVESTORS�n�MANY�WITH�SUBSTANTIAL�@DRY�POWDER��TO�DEPLOY�n�TO�PURCHASE�ASSETS�THROUGH�
DISTRESSED�-�!��4HAT�SAID��DRIVERS�OF�DISTRESS�CAN�BE�CYCLICAL��STRUCTURAL�OR�SITUATIONAL�AND��
DESPITE�FEWER�DISTRESSED�SCENARIOS��OPPORTUNISTIC�TRADE�BUYERS�WITH�PLENTY�OF�AMMUNITION�IN�
THEIR�WAR�CHESTS�REMAIN�ON�THE�LOOKOUT�FOR�@BOLT
ON��STRESSED�COMPANIES��
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6AN�#��$URRER�))
0ARTNER��3KADDEN��!RPS��3LATE��-EAGHER���
&LOM�,,0
4���������	���������
%��VAN�DURRER SKADDEN�COM
WWW�SKADDEN�COM

6AN�#��$URRER�))�REGULARLY�REPRESENTS�PUBLIC�AND�PRIVATE�COMPANIES��MAJOR�SECURED�
CREDITORS��OFlCIAL�AND�UNOFlCIAL�COMMITTEES�OF�UNSECURED�CREDITORS��INVESTORS�AND�
ASSET
PURCHASERS�IN�TROUBLED�COMPANY�-�!��lNANCINGS�AND�RESTRUCTURING�TRANSACTIONS��
INCLUDING�OUT
OF
COURT�WORKOUTS�AND�FORMAL�INSOLVENCY�PROCEEDINGS�

*AMES�7ATSON
0ARTNER��+IRKLAND���%LLIS�)NTERNATIONAL�,,0
4��������	������������
%��JAMES�WATSON KIRKLAND�COM
WWW�KIRKLAND�COM

*AMES�7ATSON�IS�A�PARTNER�IN�THE�,ONDON�OFlCE�OF�+IRKLAND���%LLIS�S�RESTRUCTURING�GROUP��
(E�HAS�OVER����YEARS��EXPERIENCE�IN�DOMESTIC�AND�CROSS
BORDER�RESTRUCTURING�AND�FORMAL�
INSOLVENCY�SITUATIONS��ADVISING�THE�FULL�SPECTRUM�OF�STAKEHOLDERS�ON�SOME�OF�THE�LARGEST�
AND�MOST�COMPLEX�TRANSACTIONS�IN�THE�MARKET��(E�ALSO�ADVISES�STRATEGIC�INVESTORS�ON�
INVESTMENTS�IN�SPECIAL�SITUATIONS�INVOLVING�STRESSED�AND�DISTRESSED�BUSINESSES�

!LAN�4ILLEY
#HAIRMAN��"-�4�,,0
4��������	�����������
%��ATILLEY BMANDT�EU
WWW�BMANDT�EU�

!LAN�4ILLEY�IS�A�FOUNDING�PRINCIPAL�OF�"RYAN��-ANSELL�AND�4ILLEY�,,0��(E�HAS�SIGNIlCANT�
EXPERTISE�IN�TURNAROUND�AND�RESTRUCTURING��MANAGING�THE�COMPLEX�ISSUES�IN�PRESERVING�
ENTERPRISE�VALUE�WHILE�OPERATING�IN�THE�ZONE�OF�INSOLVENCY��(E�IS�A�FREQUENT�SPEAKER�ON�
CROSS
BORDER�%UROPEAN�RESTRUCTURING�AND�HAS�WRITTEN�SEVERAL�ARTICLES�ON�THE�SUBJECT��(E�IS�
THE������AND������RECIPIENT�OF�THE�4-!�)NTERNATIONAL�#HAIRMAN�S�AWARDS�FOR�OUTSTANDING�
SERVICE�TO�THE�INTERNATIONAL�TURNAROUND�AND�RESTRUCTURING�PROFESSION�

*AY�7EINBERGER
$IRECTOR��(OULIHAN�,OKEY
4���������	���������
%��JWEINBERGER HL�COM
WWW�HL�COM

*AY�7EINBERGER�IS�A�DIRECTOR�IN�(OULIHAN�,OKEY�S�&INANCIAL�2ESTRUCTURING�'ROUP��$URING�
HIS�CAREER�AT�(OULIHAN�,OKEY��HE�HAS�ADVISED�NUMEROUS�COMPANIES�AND�CREDITOR�GROUPS�
IN�BOTH�IN
COURT�AND�OUT
OF
COURT�RESTRUCTURINGS��AS�WELL�AS�PROVIDED�CLIENTS�WITH�A�VARIETY�
OF�OTHER�INVESTMENT�BANKING�SERVICES��INCLUDING�-�!��DISTRESSED�-�!��lNANCING�AND�
VALUATION��(E�IS�BASED�IN�THE�lRM�S�.EW�9ORK�OFlCE��(E�HOLDS�AN�-"!�IN�&INANCE�AND�
!CCOUNTING�FROM�.EW�9ORK�5NIVERSITY�S�3TERN�3CHOOL�OF�"USINESS�

-ILLY�#HOW
0ARTNER��"LAKE��#ASSELS���'RAYDON�,,0
4���������	���������
%��MILLY�CHOW BLAKES�COM
WWW�BLAKES�COM

-ILLY�#HOW�IS�A�SENIOR�PARTNER�IN�THE�RESTRUCTURING�AND�INSOLVENCY�GROUP�OF�"LAKE��
#ASSELS���'RAYDON�,,0�S�4ORONTO�OFlCE��WITH�EXTENSIVE�EXPERIENCE�IN�COMPLEX�AND�
MULTIJURISDICTIONAL�lNANCING�RESTRUCTURINGS�AND�DISTRESSED�MERGERS�AND�ACQUISITIONS�
ACROSS�#ANADA�AND�ABROAD��-S�#HOW�IS�ALSO�THE������'LOBAL�#HAIR�OF�THE�4URNAROUND�
-ANAGEMENT�!SSOCIATION�

4(%�0!.%,,)343

https://www.skadden.com/professionals/d/durrer-ii-van-c
mailto:van.durrer@skadden.com
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&7��7HAT�DO�YOU�CONSIDER�TO�BE�THE�
MAIN�TRENDS�AND�DEVELOPMENTS�TO�HAVE�
DOMINATED�THE�DISTRESSED�-�!�MARKET�
OVER�THE�PAST����MONTHS�OR�SO�

#HOW��4OO�MUCH�MONEY�CHASING�TOO�
FEW�@GOOD��DEALS�CONTINUES�TO�DOMINATE�
THE�DISTRESSED�-�!�MARKET��)N�TERMS�OF�
INDUSTRY��DISTRESSED�RETAIL�CONTINUED�TO�
DOMINATE�THE�.ORTH�!MERICAN�DISTRESSED�
MARKETS��RESULTING�IN�SOME�SIGNIFICANT�
DISTRESSED�-�!�TRANSACTIONS�SUCH�AS�
4OYS�2�5S�#ANADA��0ERFORMANCE�3PORTS�
'ROUP��2OCKPORT�AND�.INE�7EST��!FTER�
A�BANNER�YEAR�FOR�DISTRESSED�-�!�IN�THE�
.ORTH�!MERICAN�OIL�AND�GAS�SECTOR�IN�������
THERE�WAS�A�NOTICEABLE�DROP�IN������AND�
CONTINUED�SOFTNESS�IN�������(OWEVER��AS�
STABILISING�OIL�PRICES�ARE�THREATENED�BY�
CONCERNS�ABOUT�OVERSUPPLY��WE�MAY�SEE�
ANOTHER�ROUND�OF�DISTRESSED�OIL�AND�GAS�
-�!�TRANSACTIONS��)N�#ANADA��WE�ALSO�
CONTINUED�TO�SEE�DISTRESSED�BUSINESSES�
BEING�ACQUIRED�BY�WAY�OF�DEBT
TO
EQUITY�
CONVERSIONS�AS�EVIDENCED�BY�RECENT�
EXAMPLES�SUCH�AS�#ONCORDIA�)NTERNATIONAL�
AND�"ANRO�'OLD��WITH�SEVERAL�OTHER�
DISTRESSED�PROSPECTS�IN�THE�IMMINENT�
PIPELINE�

7ATSON��&UND�CLIENTS�HAVE�SEEN�AN�
INCREASE�IN�OPPORTUNITIES�n�AND�PLENTY�OF�
COMPETITION�FOR�THEM�n�ALTHOUGH�ASSET�
QUALITY�HAS�BEEN�VARIABLE��#OVENANT
LITE�
LOANS�ARE�PERHAPS�PLAYING�THEIR�PART��
!CTION�IS�OFTEN�ONLY�TAKEN�LATE�IN�THE�DAY��
IN�THE�ABSENCE�OF�EARLIER�TRIGGERS��WITH�A�
SALES�PROCESS�PURSUED�AS�AN�OPTION�OF�LAST�
RESORT�AGAINST�THE�BACKDROP�OF�AN�URGENT�
LIQUIDITY�NEED�REQUIRING�THE�CONSENT�OF�
MANY�STAKEHOLDERS�OR�AN�INSOLVENT�WIND

DOWN�AS�THE�ONLY�ALTERNATIVE��0ROCESSES�ARE�
BEING�RUN�ON�AN�ACCELERATED�BASIS��WHICH�IS�
LIABLE�TO�LEAD�TO�DEEPER�DISCOUNTS�n�SOME�
TRADE�BUYERS�ARE�UNWILLING�OR�UNABLE�TO�
MOVE�QUICKLY�ENOUGH�AND�PURCHASERS�
TYPICALLY�SEEK�A�REDUCTION�IN�PRICE�TO�REFLECT�
THE�HEIGHTENED�RISK�POSED�BY�MORE�LIMITED�
DILIGENCE�OPPORTUNITIES��/F�COURSE��THIS�CAN�
PRESENT�OPPORTUNITIES�FOR�THOSE�WHO�ARE�
MORE�NIMBLE�AND�SOPHISTICATED��0RE
PACK�
ADMINISTRATIONS�CONTINUE�TO�BE�USED�AS�THE�
DELIVERY�MECHANISM�IN�MANY�CASES�

4ILLEY��$ISTRESSED�-�!�WILL�ALWAYS�BE�
OPPORTUNISTIC�FOR�FUNDS�AND�STRATEGIC�FOR�
TRADE�BUYERS�AND�NOTHING�OVER�THE�PAST����
MONTHS�HAS�CHANGED�THAT�MUCH��&UNDS�HAVE�
PLENTY�OF�AMMUNITION�IN�THEIR�WAR�CHESTS�
AND�MANY�TRADE�BUYERS�HAVE�STRENGTHENED�
THEIR�BALANCE�SHEETS�READY�TO�MOVE�WHEN�
OPPORTUNITIES�ARISE��"UT�LOW�INTEREST�RATES�
AND�BANKS��RELUCTANCE�TO�FORCE�INSOLVENCY�
TRIGGERS�HAVE�MADE�LACK�OF�SUPPLY�OF�
OPPORTUNITY��RATHER�THAN�INVESTOR�DEMAND��
THE�DOMINANT�FACTOR��4HE�DEPRECIATION�OF�
STERLING�IN������SPARKED�SOME�FOREIGN�
INTEREST�IN�5+�ASSETS�BUT�NOT�IN�AREAS�OF�
UNCERTAINTY�WHERE�SUPPLY�CHAINS�OR�MARKETS�
COULD�BE�AFFECTED�BY�AN�ADVERSE�OUTCOME�OF�
THE�5+�S�%5�EXIT�NEGOTIATIONS��/THERWISE��
IT�IS�PRETTY�MUCH�BUSINESS�AS�USUAL��WITH�
TRADE�BUYERS�LOOKING�FOR�@BOLT
ON��STRESSED�
COMPANIES�THROUGH�SHARE�PURCHASE�OR�
PRE
PACKS�WHERE�THEY�HAVE�THE�KNOWLEDGE�
TO�FIX��RATHER�THAN�BROADEN�THEIR�BUSINESS�
MODELS��WHILE�FUNDS�CONTINUE�TO�LOOK�TO�
PICK�UP�ASSETS�FROM�DISTRESS�

$URRER��4HE�DISTRESSED�-�!�MARKET�HAS�
CONTINUED�TO�BE�DOMINATED�BY�THE�HUGE�
AMOUNT�OF�PRIVATE�CAPITAL�THAT�REMAINS�
AVAILABLE�TO�ASSIST�STRESSED�AND�DISTRESSED�
COMPANIES�TO�AVOID�RESTRUCTURING�AND�
LIQUIDATION��!LTHOUGH�INTEREST�RATES�HAVE�
CONTINUED�TO�RISE�AT�A�STEADY�PACE��SPURRED�
BY�THE�&ED�S�POLICIES�TO�STAVE�OFF�INFLATION��
RISING�INTEREST�RATES�HAVE��TO�DATE��NOT�YET�
SLOWED�PRIVATE�CAPITAL�INVESTMENT�AND�
LENDING��4HE�REALITY��HOWEVER��IS�THAT�SUCH�
AN�EVENTUALITY�IS�INEVITABLE��AND�WE�ARE�
LIKELY�TO�SEE�OUR�FIRST�REAL��NORMAL�DOWN

CYCLE�IN�ALMOST����YEARS��COMMENCE�
SOMETIME�IN�THE�NEXT����MONTHS�

7EINBERGER��!�STRONG�ECONOMY�AND�
PERSISTENT�LOW�INTEREST�RATES�HAVE�LIMITED�
THE�NUMBER�OF�DISTRESSED�SITUATIONS�IN�
THE�MARKET��!S�A�RESULT��INVESTORS��MANY�
OF�WHICH�HAVE�SUBSTANTIAL�@DRY�POWDER��
TO�DEPLOY��ARE�PRESENTED�WITH�FEWER�
OPPORTUNITIES�TO�PURCHASE�ASSETS�THROUGH�
DISTRESSED�-�!��4HAT�SAID��THE�STABLE�
ECONOMY�AND�LOW�INTEREST�RATES�HAVE�
ENERGISED�BROADER�-�!�ACTIVITY��AND��
CONSEQUENTLY��COMPANIES�EXPERIENCING�
DISTRESS�HAVE�BEEN�ABLE�TO�PURSUE�DISTRESSED�
-�!�TRANSACTIONS�THAT�WOULD�NOT�OTHERWISE�

BE�POSSIBLE�IN�A�MORE�SUBDUED�-�!�
ENVIRONMENT��'IVEN�THE�AFOREMENTIONED�
ECONOMIC�TAILWINDS��AND�COMPETITIVE�-�!�
ENVIRONMENT��POTENTIAL�ACQUIRERS�HAVE�
BEEN�MORE�WILLING�TO�ENGAGE�IN�DISTRESSED�
PROCESSES��4HIS�WILLINGNESS�ON�THE�PART�OF�
POTENTIAL�BUYERS�HAS�EMPOWERED�CREDITORS�
TO�BELIEVE�THAT�THEY�CAN�GET�@BAILED�OUT��BY�
POTENTIAL�STRATEGIC�BUYERS�AND�DISTRESSED�
INVESTORS��WHO�ARE�WILLING�TO�DEPLOY�CAPITAL�
TO�PURCHASE�DISTRESSED�COMPANIES��3MALLER�
COMPANIES�HAVE�BENEFITED�MOST�FROM�THE�
INCREASED�INTEREST�IN�DISTRESSED�-�!��AS�
THESE�SMALLER�COMPANIES�TEND�TO�HAVE�FEWER�
STRATEGIC�OPTIONS�THAN�LARGER�COMPANIES�

&7��7HAT�ARE�SOME�OF�THE�KEY�DRIVERS�OF�
DISTRESS�IN�TODAY�S�BUSINESS�WORLD��$O�ANY�
SECTORS�OR�INDUSTRIES�APPEAR�PARTICULARLY�
SUSCEPTIBLE�

7ATSON��$RIVERS�OF�DISTRESS�CAN�BE�
CYCLICAL��STRUCTURAL�OR�SITUATIONAL��AND�
OFTEN�OVERLAP��-ACROECONOMIC�HEADWINDS�
INCLUDE�REDUCED�CONSUMER�AND�GOVERNMENT�
SPENDING�AS�A�RESULT�OF�AUSTERITY�POLITICS��
RISING�OIL�PRICES��INCREASES�IN�BUSINESS�
RATES�AND�THE�MINIMUM�WAGE��ADVERSE�
FOREX�MOVEMENTS�IMPACTING�ON�IMPORTERS�
AND�BORROWERS�OF�DOLLAR
DENOMINATED�
DEBT�ALIKE��AND�THE�LONG�SHADOW�OF�"REXIT��
3TRUCTURAL�FACTORS�ALSO�HAVE�AN�IMPACT��
PERHAPS�THE�MOST�SIGNIFICANT�BEING�THE�
CHANGE�IN�CONSUMER�PREFERENCES�FROM�
@BRICKS�TO�CLICKS���WITH�THE�RISE�OF�INTERNET�
SHOPPING�AND�FOOD�DELIVERY�PUTTING�PRESSURE�
ON�RETAILERS�AND�RESTAURATEURS�WHO�FAIL�TO�
MOVE�WITH�THE�TIMES��&INALLY��DISTRESS�CAN�
BE�EVENT
DRIVEN��FOR�EXAMPLE�THE�DISCOVERY�
OF�ACCOUNTING�IRREGULARITIES��SUCH�AS�
3TEINHOFF��OR�THE�KNOCK
ON�EFFECT�OF�A�MAJOR�
CLIENT��SUCH�AS�#ARILLION��OR�SUPPLIER�ITSELF�
BECOMING�INSOLVENT��3USCEPTIBLE�SECTORS�
INCLUDE�THOSE�RELIANT�ON�DISCRETIONARY�
CONSUMER�SPENDING��SUCH�AS�RETAIL��LEISURE�
AND�CASUAL�DINING��CONSTRUCTION��SHIPPING��
AVIATION�AND�HEALTHCARE�

4ILLEY��4HE�GLOBAL�ECONOMY�HAS�BEEN�
BUOYANT�IN������BUT�THERE�ARE�SIGNS�OF�
WEAKENING��AS�THE�53�INTEREST�RATE�RISES�
TAKE�DOLLAR�EXCHANGE�RATES�WITH�IT��!�
STRENGTHENING�DOLLAR�HAS�SOME�REGIONAL�
EFFECT�IN�THOSE�EMERGING�MARKETS�WITH�
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DOLLAR
DENOMINATED�LOANS��OR�THE�PERENNIAL�
PROBLEM�ECONOMIES��!RGENTINA��4URKEY�AND�
SOME�3OUTH�%AST�!SIAN�COUNTRIES��3TOCK�
MARKETS�WORLDWIDE�ARE�REINING�BACK�IN�
WHAT�IS�CONSIDERED�BY�MANY�AS�A�CORRECTION�
BUT�COULD�BE�MORE�SERIOUS��-ORE�WORRYING�
FOR�THE�GLOBAL�ECONOMY�ARE�THE�DISRUPTIONS�
TO�TRADE�PATTERNS�CAUSED�BY�53�GOVERNMENT�
POLICIES�AND�THE�SUPPLY�COUNTRIES��COUNTER

REACTIONS��4HIS�HAS�AN�IMPACT�NOT�ONLY�
IN�COUNTRIES�SUCH�AS�#HINA�BUT�IN�THE�53�
ITSELF�WHERE�TARIFF�INCREASES�ON�IMPORTED�
STEEL�AND�ALUMINIUM�IMPACT�MANUFACTURING�
COSTS�AND�MANUFACTURERS��PROFIT�MARGINS��
PARTICULARLY�IN�THE�AUTO�MANUFACTURING�
SECTOR��5NCERTAINTIES�IN�%UROPE�SURROUNDING�
POTENTIAL�LEGISLATION�AFFECTING�DIESEL�ENGINE�
CARS�IS�ALSO�AFFECTING�MANUFACTURERS��

$URRER��.OTWITHSTANDING�THE�ROBUST�53�
ECONOMY��THERE�ARE�SECTORS�THAT�REMAIN�
VULNERABLE�TO�DISTRESS��4HE�RETAIL�SECTOR�
FIGURES�PROMINENTLY�AMONG�THEM��4OYS�
2�5S�AND�3EARS�ARE�AMONG�THE�LATEST�
CASUALTIES�OF�THE�@!MAZON�EFFECT���%VEN�
THOUGH�!MAZON�HAS�ACQUIRED�7HOLE�&OODS�
AND�IS�BEGINNING�TO�OPEN�SHOWCASE�STORES�
FEATURING�NEW�PRODUCTS�AND�CUTTING
EDGE�
TECHNOLOGY��TRADITIONAL�BRICK
AND
MORTAR�
STRATEGIES�CONTINUE�TO�FLAIL�IN�THE�FACE�OF�
THE�DOMINANCE�OF�!MAZON�S�SATURATION�AND�
7ALMART�S�LOGISTICAL�ADVANTAGE��!NOTHER�
INDUSTRY�THAT�IS�IN�CRISIS�IS�BIG�PHARMA��4HE�

OPIOID�LITIGATION�THREAT�IS�DEVOURING�THE�
INDUSTRY�FROM�THE�INSIDE�OUT��AND�IT�WILL�GET�
MUCH�WORSE�BEFORE�A�SOLUTION�ARISES�

7EINBERGER��"OTH�MACROECONOMIC�AND�
MICROECONOMIC�FACTORS�CONTRIBUTE�TO�
DISTRESS��!S�ONE�WOULD�EXPECT�IN�A�STRONG�
ECONOMY��RECENT�DISTRESS�HAS�TENDED�TO�BE�
COMPANY
�OR�INDUSTRY
SPECIFIC��RESULTING�
FROM�TECHNOLOGICAL�DEVELOPMENTS��CHANGING�
CONSUMER�PREFERENCES�OR�OTHER�MICRO�
FACTORS��2ETAIL�IS�THE�PRIME�EXAMPLE��THE�
SECTOR�HAS�EXPERIENCED�A�MULTI
YEAR�PERIOD�
OF�DISTRESS�DUE�TO�SHIFTING�CONSUMER�
PREFERENCES��WITH�CUSTOMERS�MIGRATING�TO�
ONLINE�SHOPPING�AND�AWAY�FROM�BRICK
AND

MORTAR�STORES��AS�WELL�AS�UNSUSTAINABLE�
LEVELS�OF�LEVERAGE�THROUGHOUT�THE�SECTOR��
,OOKING�FORWARD��THERE�IS�SIGNIFICANT�
CONCERN�REGARDING�THE�IMPACT�OF�RECENT�
TARIFFS�ON�CERTAIN�SECTORS��PARTICULARLY�
MANUFACTURING�AND�AGRICULTURE��,ONG
TERM�
TARIFFS�COULD�SIGNIFICANTLY�AFFECT�CERTAIN�
COMPANIES��COST�STRUCTURES�AND�PROFITABILITY��
RESULTING�FROM�AN�INABILITY�TO�PASS�ON�COST�
INCREASES��/F�LATE��THIS��TAKEN�ALONG�WITH�
RISING�INTEREST�RATES��HAS�CREATED�GENERAL�
UNCERTAINTY�AND�FEARS�OF�A�BROADER�MARKET�
DECLINE�

#HOW��$ISRUPTIONS�AND�THE�RESULTING�
DISPLACEMENTS�CAUSED�BY�TECHNOLOGICAL�
INNOVATION�AND�MARKET�FORCES�ARE�SOME�OF�

THE�KEY�DRIVERS�OF�DISTRESS�TODAY��)NCREASED�
BORROWING�COSTS�WILL�IMPAIR�THE�ABILITY�
OF�HIGHLY�LEVERAGED�BUSINESSES�TO�MAKE�
MUCH
NEEDED�CAPITAL�INVESTMENTS�AND�
IMPROVEMENTS�TO�REMAIN�COMPETITIVE�
IN�THE�DIGITAL�ECONOMY��2ETAIL�CONTINUES�
TO�STRUGGLE�TO�ADAPT�TO�DRAMATIC�SHIFTS�
IN�CONSUMER�BUYING�HABITS�AND�THE�
@!MAZON�EFFECT���2ISING�INTEREST�RATES�AND�
INFLATION�WILL�CONTINUE�TO�EXERT�PRESSURES�
ON�DISCRETIONARY�CONSUMER�SPENDING��
EXACERBATING�THE�RETAIL�HURT��3IMILARLY��
THE�AUTOMOTIVE�SECTOR�IS�ALSO�POISED�TO�
EXPERIENCE�SIGNIFICANT�DISTRESS��AS�IT�IS�
PARTICULARLY�SUSCEPTIBLE�TO�SIGNIFICANT�
TECHNOLOGICAL�DISRUPTION�AND�A�RETRACTION�
IN�CONSUMER�SPENDING��4HE�TRICKLE�DOWN�
OR�RIPPLE�EFFECT�ALSO�THREATENS�TO�DISRUPT�
SECONDARY�INDUSTRIES��&OR�EXAMPLE��THE�
SHUTTERING�OF�TRADITIONAL�BRICK
AND
MORTAR�
STORES�NOT�ONLY�THREATENS�THE�REAL�ESTATE�
SECTOR�BUT�THE�RESULTING�LOWER�VOLUMES��
COMPETITION�AND�RESULTING�TIGHTER�MARGINS�
ALSO�THREATEN�TO�DISRUPT�THE�TRANSPORTATION�
AND�LOGISTICS�SECTOR�

&7��(OW�WOULD�YOU�CHARACTERISE�THE�
CURRENT�APPETITE�OF�DISTRESSED�INVESTORS��
7HAT�ARE�THE�ADVANTAGES�n�AND�POTENTIAL�
DISADVANTAGES�n�OF�PARTICIPATING�IN�THIS�
MARKET�

4ILLEY��$ISTRESSED�INVESTORS�ARE�HIGHLY�
ACTIVE�BOTH�IN�LOOKING�FOR�PORTFOLIOS�OF�NON

PERFORMING�LOANS��.0,S	�OR�SINGLE�TICKET�
DEALS��4HE�.0,�MARKET�HAS�BEEN�WITH�US�
SINCE�������AND�HAS�MOVED�FROM�COUNTRY�
TO�COUNTRY�AND�FROM�SECTOR�TO�SECTOR��)T�
REMAINS�CLOSE�TO����TRILLION�IN�%UROPE�
AND�IS�ONLY�SLOWLY�BEING�REDUCED��&UNDS�
WERE�FIRST�ATTRACTED�INTO�THE�CONSUMER�
DEBT�AND�THE�DOMESTIC�AND�COMMERCIAL�
REAL�ESTATE�SECTORS��WHICH�WERE�EASIER�BOTH�
TO�EVALUATE�AND�TO�MANAGE�DISPOSALS�AND�
COLLECTIONS��)RELAND�AND�THE�5+�WERE�FIRST�
IN�LINE��FOLLOWED�BY�OTHER�7EST�%UROPEAN�
MARKETS�SUCH�AS�'ERMANY��(OLLAND�AND�
3CANDINAVIA��4HE�FOCUS�MOVED�TO�3PAIN�
AND�%ASTERN�%UROPE�AND�IS�NOW�FIRMLY�
ON�'REECE��)TALY�AND�#YPRUS��#HALLENGES�
EXIST�IN�LOCAL�LEGISLATION��MUCH�OF�WHICH�
IS�CHANGING�AND�IS�UNTESTED��AND�IN�
DIFFICULTIES�IN�ACCESSING�CLEAR�INFORMATION�
FOR�VALUATION�PURPOSES��4HIS�IS�ESPECIALLY�SO�
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FOR�CORPORATE�.0,S�WHERE�THE�CHALLENGES�
AND�OPPORTUNITIES�ARE�NOW�MOST�APPARENT��
$ATA�ROOMS�ARE�OFTEN�VERY�SKETCHY��4HE�
ADVANTAGES�ARE�CLEAR�ONCE�AN�INVESTOR�CAN�
IDENTIFY�A�VIABLE�BUSINESS�TO�TURN�AROUND�
AND�A�MANAGEMENT�TEAM�TO�ACHIEVE�IT�

#HOW��)N�THE�CURRENT�DISTRESSED�MARKET�
WITH�LOW�SUPPLY�AND�HIGH�DEMAND��
COMPETITION�FOR�@GOOD��INVESTMENTS�
IS�FIERCE��)N�THE�DISTRESSED�MARKET��
INVESTORS�CAN�PICK�UP�VALUABLE�ASSETS�
WITH�TURNAROUND�UPSIDE�AT�A�SIGNIFICANTLY�
LOWER�PRICE�AND�MORE�QUICKLY�THAN�THEY�
WOULD�IN�A�@TRADITIONAL��-�!�STRUCTURE��
$ISTRESSED�-�!�IS�TYPICALLY�CONDUCTED�
ON�AN�@AS�IS��WHERE�IS��BASIS��WITH�LIMITED�
REPRESENTATIONS��WARRANTIES�AND�RECOURSE��
WITHIN�COMPRESSED�TIMELINESS�AND�SUBJECT�
TO�DUE�DILIGENCE�LIMITATIONS��!LTHOUGH�THE�
PURCHASE�PRICE�REFLECTS�THE�@AS�IS��WHERE�IS��
NATURE�OF�THE�DEAL��THE�DISTRESSED�INVESTOR�
WILL�NEED�TO�BE�COMFORTABLE�MOVING�QUICKLY�
WITHIN�VERY�SHORT�TIMELINES�AND�ACCEPTING�
THE�RISKS�THAT�ARE�INHERENT�IN�DOING�SO��)N�
THE�CURRENT�COMPETITIVE�MARKET��THIS�MEANS�
THAT�DISTRESSED�INVESTORS�MAY�HAVE�TO�BE�
PREPARED�TO�BEAR�MORE�RISK�TO�BE�SUCCESSFUL�
IN�A�COMPETITIVE�BIDDING�PROCESS�FOR�GOOD�
OPPORTUNITIES�

7EINBERGER��!S�A�RESULT�OF�THE�STRONG�
ECONOMY�AND�AN�ABUNDANCE�OF�ASSET�
MANAGERS�SITTING�ON�SUBSTANTIAL�UN
INVESTED�
CAPITAL�n�INCLUDING�DISTRESSED�OR�ALTERNATIVE�
CAPITAL�MANAGERS�ALONG�WITH�MORE�
TRADITIONAL�NON
DISTRESSED�INVESTORS�LOOKING�
FOR�VALUE�IN�AN�OTHERWISE�OVERHEATING�
MARKET�n�THERE�IS�CURRENTLY�AN�IMBALANCE�
BETWEEN�INVESTOR�APPETITE�AND�THE�NUMBER�
OF�DISTRESSED�OPPORTUNITIES�AVAILABLE��3AID�
DIFFERENTLY��THERE�APPEAR�TO�BE�NUMEROUS�
DISTRESSED�INVESTORS�CHASING�ONLY�A�FEW�
DEALS��4HE�RELATIVE�SCARCITY�OF�DISTRESSED�
DEALS�AND�THE�LARGE�NUMBER�OF�DISTRESSED�
INVESTORS�HAS�LIKELY�PROPPED�UP�PRICES�FOR�
DISTRESSED�ASSETS��CONSISTENT�WITH�MANY�
OTHER�ASSET�CLASSES�IN�TODAY�S�MARKET��4HE�
OBVIOUS�DISADVANTAGE�IN�SUCH�A�MARKET�IS�
THAT�A�DISTRESSED�INVESTOR�CLAMOURING�TO�
DEPLOY�ITS�INVESTORS��CAPITAL�MAY�BE�TEMPTED�
TO�PAY�A�HIGHER�PRICE�FOR�AN�ASSET�THAN�
FUNDAMENTALS�WOULD�JUSTIFY��#REDITORS��ON�
THE�OTHER�HAND��CAN�OFTEN�GET�HIGHER��IF�NOT�

FULL��RECOVERIES�BY�SELLING�DISTRESSED�ASSETS�
IN�THE�CURRENT�@HOT��-�!�ENVIRONMENT�

7ATSON��#ONSIDERABLE�QUANTITIES�OF�DRY�
POWDER�IN�THE�HANDS�OF�A�MULTITUDE�OF�
INSTITUTIONAL�INVESTORS��COUPLED�WITH�A�
LIMITED�SUPPLY�OF�COMPELLING�OPPORTUNITIES��
MAKES�FOR�A�COMPETITIVE�MARKETPLACE��4HE�
APPETITE�FOR�INVESTMENT�IN�THE�DISTRESSED�
SPACE�IS�CERTAINLY�THERE��THOUGH�THIS�IS�
TEMPERED�BY�A�PERCEPTION�OF�VALUATIONS�
OCCASIONALLY�BECOMING�FROTHY�AND�
RECOGNITION�OF�THE�NEED�FOR�CONTINUED�
DISCIPLINE�WITH�RESPECT�TO�DEPLOYMENT��4HE�
KEY�ADVANTAGE�OF�PARTICIPATING�IN�THE�MARKET�
IS�THAT�IT�PRESENTS�AN�OPPORTUNITY�TO�ACQUIRE�
ATTRACTIVE�ASSETS�AT�A�DISCOUNT�TO�THEIR�
FUNDAMENTAL�VALUE��4HE�ECONOMIC�OUTLOOK�
ALSO�SUGGESTS�THAT�OPPORTUNITIES�SHOULD�ONLY�
INCREASE�IN�THE�COMING�YEARS��(OWEVER��
PARTICIPANTS�NEED�TO�BE�NIMBLE��SHREWD�AND�
PROPERLY�ADVISED��4HE�ABRIDGED�OPPORTUNITY�
TO�CONDUCT�DILIGENCE��ON�BOTH�THE�BUSINESS�
AND�THE�MANAGEMENT�TEAM��AND�LIMITED�
SCOPE�FOR�MEANINGFUL�REPRESENTATIONS�AND�
WARRANTIES�IN�THE�DOCUMENTS��PRESENTS�REAL�
DOWNSIDE�RISK��3UCCESSFUL�TURNAROUNDS�CAN�
ALSO�BE�EXPENSIVE�AND�TIME
CONSUMING�

$URRER��$ISTRESSED�INVESTORS�ARE�BEING�
VERY�CAREFUL�ABOUT�WHEN�THEY�ARE�DEPLOYING�
THEIR�CAPITAL��-ANY�HAVE�CHOSEN�TO�WAIT�
ON�THE�SIDELINES�UNTIL�A�TRUE�DOWN
CYCLE�
TAKES�HOLD�SO�AS�TO�CAPTURE�BETTER�YIELDS�

AND�STIFF�COMPETITION��)NVESTORS�THAT�ARE�
PARTICIPATING�TODAY�MUST�HAVE�A�COMPETITIVE�
ADVANTAGE�IN�THE�FORM�OF�BETTER�ANALYTICS�OR�
ACCESS�TO�INFORMATION�OR�EXPERTS�ON�A�BASIS�
THAT�IS�BETTER�THAN�THEIR�COMPETITORS�

&7��(AVE�ANY�RECENT��HIGH
PROFILE�
DISTRESSED�-�!�TRANSACTIONS�CAUGHT�YOUR�
EYE��7HAT�LESSONS�CAN�WE�DRAW�FROM�HOW�
THE�PROCESS�WAS�CONDUCTED�

7EINBERGER��4INTRI�IS�A�RECENT�EXAMPLE�OF�
A�DISTRESSED�-�!�TRANSACTION�THAT�FACED�
SEVERAL�OF�THE�CHALLENGES�THAT�WE�OFTEN�
SEE��4INTRI�IS�A�CLOUD�COMPUTING�COMPANY��
AND�WAS�THE�THIRD
FASTEST�COMPANY�TO�GO�
FROM�)0/�TO�BANKRUPTCY��/NE�LESSON�THE�
4INTRI�SITUATION�HIGHLIGHTS�IS�THE�IMPORTANCE�
OF�RETAINING�KEY�EMPLOYEES��/NCE�4INTRI�
ENTERED�FINANCIAL�DISTRESS��COMPETITORS�
ACTIVELY�LURED�AWAY�THE�COMPANY�S�MOST�
VALUABLE�EMPLOYEES��4HESE�EMPLOYEES�
WERE�NATURALLY�CONCERNED�ABOUT�THEIR�
EMPLOYMENT�SECURITY�AND�FLED�TO�SAFETY��4HIS�
DYNAMIC�CREATED�PROBLEMS�FOR�POTENTIAL�
BUYERS��AS�IT�MADE�DILIGENCE�MORE�DIFFICULT�
DUE�TO�THE�LOSS�OF�INSTITUTIONAL�KNOWLEDGE��
#OMPANIES�SHOULD�BE�AS�OPEN�AS�POSSIBLE�
WITH�EMPLOYEES�EARLY�IN�THE�PROCESS�AND�
ATTEMPT�TO�DESIGN�WAYS�TO�INCENTIVISE�
CRITICAL�EMPLOYEES�TO�REMAIN�WITH�THE�
COMPANY�THROUGHOUT�A�SALE�OR�RESTRUCTURING�
PROCESS��4HE�4INTRI�PROCESS�ALSO�CLEARLY�
ILLUSTRATED�THE�IMPORTANCE�OF�SECURING�
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A�STALKING
HORSE�BID�IN�ORDER�TO�FOSTER�
COMPETITIVE�TENSION�AND�MAXIMISE�VALUE�

7ATSON��5+�RETAILERS�HAVE�DOMINATED�THE�
HEADLINES�THIS�YEAR��OFTEN�FOR�THEIR�USE�OF�
COMPANY�VOLUNTARY�ARRANGEMENTS��#6!S	�
TO�SHED�LEASE�LIABILITIES��FOR�EXAMPLE�0REZZO��
(OMEBASE�AND�4OYS�2�5S��BUT�ALSO��AND�
NOT�ALWAYS�MUTUALLY�EXCLUSIVELY��FOR�THEIR�
INVOLVEMENT�IN�@PRE
PACK��ADMINISTRATION�
SALES��%XAMPLES�INCLUDE�THE�SALE�OF�
!MERICAN�'OLF�TO�%NDLESS��CERTAIN�#OAST�
ASSETS�TO�+AREN�-ILLEN�AND��NOTABLY��THE�
SALE�OF�(OUSE�OF�&RASER�AND�%VANS�#YCLES�TO�
3PORTS�$IRECT��4HESE�ARE�A�USEFUL�REMINDER�
OF�THE�UTILITY�OF�THE�TOOL�AS�A�MEANS�OF�
RESCUING�DISTRESSED�BUSINESSES��OR�PARTS�OF�
THEM��IN�CIRCUMSTANCES�WHERE�DIRECTORS��
DUTIES�MEAN�THEY�MAY�NOT�BE�COMFORTABLE�
WITH�@PRESSING�THE�BUTTON��THEMSELVES��
THOUGH�THE�SALE�OF�(OMEBASE�TO�(ILCO�
DEMONSTRATES�THEY�ARE�NOT�THE�ONLY�OPTION��
4HEY�ALSO�SHOW�HOW��LIKE�A�#6!��A�PRE

PACK�ADMINISTRATION�CAN�BE�AN�ALTERNATIVE�
MECHANISM�TO�LEAVE�BEHIND�NON
VIABLE�
LEASES�

#HOW��4HE�SALE�OF�4OYS�2�5S�#ANADA�HAD�
SEVERAL�UNIQUE�ASPECTS��4HE�SALE�OF�425�
#ANADA�ON�GOING�CONCERN��STANDALONE�BASIS��
WAS�APPROVED�BY�BOTH�THE�53�AND�#ANADIAN�
BANKRUPTCY�COURTS�AND�WAS�EFFECTED�
THROUGH�A�SHARE�SALE�BY�THE�53�PARENT�

RATHER�THAN�THROUGH�THE�MORE�COMMON�
ASSET�SALE�STRUCTURE��4HE�SHARE�PURCHASE�
AGREEMENT�CONTAINED�A�RELEASE�OF�THE�53�
PARENT�AND�TO�ENSURE�THAT�AMOUNTS�WERE�
NOT�DISTRIBUTED�TO�THE�53�PARENT�ON�ACCOUNT�
OF�ITS�EQUITY�INTEREST�PRIOR�TO�THE�CLAIMS�OF�
425�#ANADA�S�PREFILING�CREDITORS�BEING�PAID�
OR�ADDRESSED�ON�A�CONSENSUAL�BASIS��THE�
SHARE�PURCHASE�AGREEMENT�CREATED�AN�EQUITY�
RESERVE��THAT�WAS�AVAILABLE�TO�CREDITORS�OF�
425�#ANADA�IF�425�#ANADA�FAILED�TO�PAY�
ANY�PREFILINGS�CLAIMS�

$URRER��4HE�7ESTINGHOUSE�TRANSACTION�
WAS�TRULY�REMARKABLE�FOR�A�NUMBER�OF�
REASONS��&IRST��IT�BEGAN�AS�A�FREEFALL�#HAPTER�
���INVOLVING�TWO�LARGE�NUCLEAR�POWER�
PLANT�CONSTRUCTION�PROJECTS�IN�DIRE�DANGER�
OF�A�SHUTDOWN��&REEFALLS�ARE�THE�EXCEPTION�
THESE�DAYS��RATHER�THAN�THE�RULE��5LTIMATELY��
THE�CASE�WAS�RESOLVED�BY�CONFIRMATION�OF�
A�CONSENSUAL�PLAN�OF�REORGANISATION�TWO�
DAYS�SHORT�OF�ITS�ANNIVERSARY��/VER���BN�OF�
DEBT�WAS�RESOLVED��AND�THE�7ESTINGHOUSE�
BUSINESS�WAS�SUCCESSFULLY�SOLD�TO�
"ROOKFIELD��5NSECURED�CREDITORS��OTHER�THAN�
AFFILIATED�CLAIMS��ARE�ESTIMATED�TO�HAVE�BEEN�
PAID�IN�FULL��3URPRISINGLY��OVER�THE�COURSE�OF�
JUST�UNDER�ONE�YEAR��ONLY�A�FEW�HOURS�WERE�
EVER�SPENT�IN�COURT�IN�FRONT�OF�THE�JUDGE��
-OST�OF�THE�ISSUES�IN�THE�CASE�WERE�RESOLVED�
CONSENSUALLY��WITHOUT�THE�INVOLVEMENT�OF�
THE�COURT��!NOTHER�INTERESTING�FEATURE�WAS�

THAT�CLAIMS�TRADING��EITHER�AT�OR�NEAR�PAR��
WAS�A�CATALYST�FOR�THE�GLOBAL�SETTLEMENT�

4ILLEY��)N�THE�5+��THE�(OUSE�OF�&RASER�
ACQUISITION�BY�THE�OWNER�OF�3PORTS�
$IRECT�HAS�BEEN�STRONGLY�REPORTED��7HAT�
STARTED�OUT�AS�A�#6!�TO�FORCE�LANDLORDS�
INTO�SIGNIFICANT�CONCESSIONS�IN�BOTH�RENT�
REDUCTIONS�AND�RELEASE�OF�OBLIGATIONS�
IN�SHOP�CLOSURES��DEGENERATED�INTO�AN�
UNPLANNED�PRE
PACK�ADMINISTRATION��
4HE�USE�OF�A�#6!�IN�THE�FIRST�PLACE�WAS�
CONTENTIOUS�BECAUSE�THE�#6!�DOES�NOT�
CONFER�THE�RIGHT�TO�TERMINATE�LEASEHOLD�
OBLIGATIONS�BUT�IS�A�VEHICLE�FOR�PERSUADING�
LANDLORDS�FOR�CONCESSIONS�UNDER�THE�THREAT�
OF�WORSE�TERMS�IN�INSOLVENCY��)T�WAS�A�
METHOD�USED�WITH�SUCCESS�IN�OTHER�RECENT�
HIGH�STREET�RETAILER�RESCUES��BUT�BECAUSE�OF�
THE�NUMBER�OF�PROPERTIES�AND�THE�SCALE�OF�
DEMANDS��IT�WAS�OPPOSED�BY�LANDLORDS�WHO�
WARNED�OFF�OTHER�SUITORS�AND�INVESTORS��AND�
THUS�TRIGGERED�INSOLVENCY�AND�A�PRE
PACK�
ADMINISTRATION��7ITH�LITTLE�TIME�FOR�PROPER�
PLANNING�BY�THE�BUYER��IMPAIRED�UNSECURED�
SUPPLIERS��CONCESSION�OPERATORS�AND�
EMPLOYEES�BECAME�HOSTILE�TO�THE�ACQUISITION�
AND�HAMPERED�A�SMOOTH�TRANSITION��4HIS�
IS�STILL�PLAYING�OUT�WITH�CLEAR�LESSONS�FOR�
AMBITIOUS�DEBTOR�PLANS�AND�THE�DISRUPTION�
OF�POORLY�PLANNED�ACQUISITIONS�

&7��7HAT�PARTICULAR�CHALLENGES�DOES�THE�
DISTRESSED�-�!�PROCESS�GENERALLY�INVOLVE��
COMPARED�TO�@TRADITIONAL��-�!��&OR�
EXAMPLE��WHAT�CONSIDERATIONS�NEED�TO�BE�
MADE�WHEN�STRUCTURING�AND�FINANCING�THIS�
TYPE�OF�DEAL�

7ATSON��4IMETABLES�AND�RISK�ALLOCATION�
ARE�THE�MOST�IMPORTANT�DIFFERENCES�WITH�
A�DISTRESSED�PROCESS��AND�BOTH�AMOUNT�
TO�MORE�RISK�FOR�THE�BUYER��0ROCESSES�ARE�
OFTEN�ACCELERATED�AND�ACCESS�TO�INFORMATION�
AND�MANAGEMENT�MAY�BE�LESS�FULSOME��
MEANING�THE�QUALITY�AND�QUANTITY�OF�DUE�
DILIGENCE�IS�LIKELY�TO�BE�LOWER�THAN�USUAL��
2EPRESENTATIONS�AND�WARRANTIES��WHICH�
MIGHT�OTHERWISE�BE�RELIED�UPON�TO�@FILL�IN�
THE�GAPS��AND�OFFER�DOWNSIDE�PROTECTION��
MAY�ALSO�BE�PARED�BACK��PARTICULARLY�ON�
ANY�SALE�BY�AN�INSOLVENCY�OFFICEHOLDER��
0RICING�IS�THEREFORE�CRITICAL�IN�REFLECTING�THE�
RISK�ASSUMED�BY�THE�BUYER��3TRUCTURALLY��
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AN�INSOLVENCY�OFFICEHOLDER�IN�PARTICULAR�
WILL�WANT�TO�SEE�A�FULLY�FUNDED�OFFER�
AND�IS�LIKELY�TO�DEMAND�THAT�THE�PRICE�IS�
FULLY��OR�SUBSTANTIALLY��PAYABLE�IN�CASH�ON�
COMPLETION��4HE�RISKS�AROUND�FUNDING�
ANY�IMMEDIATE�NEW�MONEY�NEED�AND�THE�
INSOLVENCY�MECHANISM�USED�TO�DELIVER�
THE�ASSETS�WILL�ALSO�NEED�TO�BE�CAREFULLY�
EVALUATED�

#HOW��4HE�TWO�BIGGEST�CHALLENGES�FOR�
DISTRESSED�INVESTORS�ARE�THE�@AS�IS��WHERE�
IS��NATURE�OF�THE�TRANSACTION��WITH�LIMITED�
REPRESENTATIONS�AND�WARRANTIES�AND�
RECOURSE�AND�THE�SIGNIFICANT�COMPRESSED�
TIME�FRAMES�UPON�WHICH�DILIGENCE��
NEGOTIATION�AND�COMPLETION�OF�THE�
TRANSACTION�IS�CONDUCTED�COMPARED�TO�
@TRADITIONAL��-�!��4HE�MORE�INFORMATION�
A�DISTRESSED�INVESTOR�KNOWS�BEFORE�THE�
FORMAL�SALE�PROCESS�COMMENCES�ABOUT�
THE�DISTRESSED�BUSINESS�AND�INDUSTRY�AND�
THE�LEGAL�PROCESS�IN�WHICH�THE�DISTRESSED�
ASSETS�ARE�BEING�ACQUIRED��PARTICULARLY�IF�
WITHIN�FORMAL�INSOLVENCY�PROCESSES�THAT�
CROSS�BORDERS��THE�MORE�IT�WILL�BE�ABLE�TO�
MOVE�QUICKLY�AND�BETTER�POSITION�ITSELF�FOR�A�
SUCCESSFUL�BID��4HOSE�PROCESSES��INCLUDING�
THE�AVAILABILITY�OF�VESTING�ORDERS��MAY�BE�
ABLE�TO�OFFSET�MANY�OF�THE�CHALLENGES�OF�
LIMITED�DILIGENCE�AND�RECOURSE��$ISTRESSED�
INVESTORS�MAY�OFFER�ADDITIONAL�CONSIDERATION�
OR�OTHER�ACCOMMODATION�TO�THE�DISTRESSED�
SELLER�IN�EXCHANGE�FOR�ADDITIONAL�
REPRESENTATIONS�AND�WARRANTIES�OR�RECOURSE�
RIGHTS�

$URRER��$ISTRESSED�-�!�DIFFERS�IN�
SEVERAL�WAYS�FROM�@TRADITIONAL��-�!��&IRST��
DISTRESSED�TRANSACTIONS�MOVE�AT�A�MUCH�
FASTER�PACE�THAN�TRADITIONAL�ONES��OFTEN�
DUE�TO�EXTERNAL�FACTORS��SUCH�AS�SCARCE�
LIQUIDITY��LOOMING�MATURITIES�OR�PENDING�
DEFAULTS��3ECOND��AS�A�CONSEQUENCE�OF�THE�
SPEED�OF�SUCH�TRANSACTIONS��DUE�DILIGENCE�
IS�OFTEN�TRUNCATED�AND�MUST�THEREFORE�
BE�PRIORITISED��!CCORDINGLY��TO�MANAGE�
RISKS�ASSOCIATED�WITH�LESS�THAN�IDEAL�DUE�
DILIGENCE��DEAL�STRUCTURES�TEND�TOWARD�
ASSET�PURCHASES�AS�OPPOSED�TO�OUTRIGHT�
ACQUISITION��.ONETHELESS��AS�TRANSACTIONS�
TEND�TO�BE�MORE�GLOBAL��ASSET�PURCHASES�ARE�
OCCASIONALLY�NOT�AVAILABLE�DUE�TO�LOCAL�LAW�
RESTRICTIONS�

4ILLEY��/FTEN�THE�TARGET�IS�CLOSE�TO�
INSOLVENCY�AND�THE�BUYER�NEEDS�TO�MOVE�
QUICKLY�TO�AVOID�TRIGGERING�A�REPUTATION

DAMAGING�INSOLVENCY�AND�MANAGE�
STAKEHOLDERS�IN�THE�PROCESS��#ONSIDERATION�
MUST�BE�GIVEN�WHETHER�TO�BUY�THE�COMPANY�
AS�A�GOING�CONCERN�AVOIDING�INSOLVENCY�
AND�WITH�LIMITED�DUE�DILIGENCE��WITH�ALL�ITS�
LIABILITIES�AND�POSSIBLE�UNDISCLOSED�CLAIMS��
OR�TO�BUY�ASSETS�AND�ASSUME�SELECTED�
LIABILITIES�SUCH�AS�CRITICAL�VENDORS��EITHER�
PRE
�OR�POST
INSOLVENCY�IN�A�PRE
PLANNED�
OR�A�PRE
PACK�PROCESS��)N�SOME�CASES��THE�
ACQUIRER�MAY�CHOOSE�TO�BUY�SECURED�LOANS�
AT�A�DISCOUNT�AND�USE�THE�SECURITY�RIGHTS�
TO�GAIN�CONTROL�OF�THE�COMPANY��SO
CALLED�
@LOAN�TO�OWN���$ISTRESSED�-�!�IS�MORE�
COMPLICATED�THAN�TRADITIONAL�-�!��)T�IS�
MUCH�HARDER�TO�GAIN�A�GOOD�UNDERSTANDING�
OF�THE�BUSINESS�AND�ANY�INSOLVENCY�PROCESS�
CAN�BE�UNPREDICTABLE�

7EINBERGER��)N�ADDITION�TO�FACING�
UNIQUE�LEGAL�CONSIDERATIONS��COMPANIES�
UNDERTAKING�A�DISTRESSED�-�!�TRANSACTION�
CONTEND�WITH�OPERATIONAL�CHALLENGES�THAT�
RARELY�ARISE�IN�HEALTHY�-�!�PROCESSES��
!MONG�THE�MOST�SIGNIFICANT�CHALLENGES�
ARE�RETAINING�KEY�EMPLOYEES��MANAGING�
RELATIONSHIPS�WITH�KEY�SUPPLIERS��AND�
OPERATING�WITHIN�VERY�LIMITED�TIME�FRAMES��
OFTEN�DUE�TO�DWINDLING�LIQUIDITY�OR�PRESSURE�
FROM�LENDERS��2ETENTION�OF�KEY�EMPLOYEES�
IS�CRITICAL�NOT�ONLY�TO�MAINTAINING�STEADY�

OPERATIONS�DURING�A�TUMULTUOUS�PERIOD�BUT�
ALSO�TO�FACILITATING�AN�EFFECTIVE�DILIGENCE�
PROCESS�FOR�BUYERS�WITHIN�A�CONDENSED�TIME�
FRAME��-ERE�RUMOURS�OF�POTENTIAL�MISSED�
PAYROLL��FILING�OF�BANKRUPTCY�OR�A�SALE�OF�
THE�COMPANY�CAN�SEND�ESSENTIAL�PERSONNEL�
RACING�FOR�THE�EXITS��%MPLOYEES�ARE�NOT�THE�
ONLY�ONES�WHO�SCRAMBLE�FOR�SAFETY�DURING�
PERIODS�OF�DISTRESS��+EY�SUPPLIERS��WHICH�
MUST�FIGHT�TO�RECOVER�CENTS�ON�THE�DOLLAR�
IN�A�#HAPTER����FILING��OFTEN�SHUT�OFF�TRADE�
SUPPORT�AS�SOON�AS�THE�WORD�@BANKRUPTCY��
IS�FIRST�UTTERED��4HE�ELIMINATION�OF�TRADE�
SUPPORT�OFTEN�SEVERELY�DISRUPTS�SUPPLY�
CHAINS��AND�n�AS�WE�SAW�IN�4OYS�2�5S�n�THE�
DISRUPTION�OF�THE�SUPPLY�CHAIN�CAN�OFTEN�
PUSH�A�COMPANY�TEETERING�ON�THE�BRINK�INTO�
FILING�FOR�BANKRUPTCY�

&7��7HAT�STRATEGIES�AND�METHODOLOGIES�
SHOULD�BE�EMPLOYED�TO�VALUE�DISTRESSED�
COMPANIES��IDENTIFY�AND�MANAGE�POTENTIAL�
RISKS��AND�LAY�THE�GROUNDWORK�FOR�
MAXIMISING�RETURN�ON�INVESTMENT�DOWN�THE�
LINE�

7EINBERGER��7HEN�EVALUATING�DISTRESSED�
INVESTMENT�OPPORTUNITIES��INVESTORS�
MUST�BALANCE�TAKING�A�SOBER�VIEW�OF�THE�
COMPANY�S�CURRENT�OPERATING�POSITION�
DIFFICULTIES�AND�MARKET�POSITION�WITH�THE�
POTENTIAL�VALUE�THAT�COULD�BE�UNLOCKED�BY�
PROPERLY�RECAPITALISING�THE�FIRM��ALLOWING�
OPERATIONS�TO�NORMALISE�AND�RE
EVALUATING�

‘‘ ’’$)342%33%$�-�!�)3�-/2%�#/-0,)#!4%$�4(!.�42!$)4)/.!,�
-�!��)4�)3�-5#(�(!2$%2�4/�'!).�!�'//$�5.$%234!.$).'�
/&�4(%�"53).%33�!.$�!.9�).3/,6%.#9�02/#%33�#!.�"%�
5.02%$)#4!",%�

!,!.�4),,%9
"-�4�,,0



�2%02).4
-ERGERS���!CQUISITIONS

WWW�lNANCIERWORLDWIDE�COM�� ��&).!.#)%2�7/2,$7)$%�� ��$%#%-"%2������� ��2%02).4

STRATEGIC�ALTERNATIVES�AFTER�THE�COMPANY�
HAS�BEEN�RESTORED�TO�FULL�HEALTH��7HILE�
DISTRESSED�-�!�IS�TYPICALLY�CONDUCTED�
WITHIN�A�SHORT�TIME�FRAME��INTENSIVE�DUE�
DILIGENCE�IS�CRUCIAL��)NVESTORS�SHOULD�
DIAGNOSE�BOTH�THE�MACRO�AND�IDIOSYNCRATIC�
CAUSES�OF�DISTRESS��CAREFULLY�REVIEW�
FINANCIAL�STATEMENTS�AND��PARTICULARLY�IN�
A�BANKRUPTCY�PROCESS��FULLY�EVALUATE�THE�
EFFECT�THE�FILING�HAS�HAD�ON�KEY�CUSTOMER��
EMPLOYEE�AND�SUPPLIER�RELATIONSHIPS��4HE�
RESULTS�OF�THIS�INTENSIVE�DUE�DILIGENCE�MUST�
THEN�BE�INCORPORATED�INTO�A�VALUATION�
FRAMEWORK��"ECAUSE�DISTRESSED�SITUATIONS�
FACE�UNIQUE�CHALLENGES��AND�IN�SOME�
INSTANCES�EARN�NEGATIVE�EARNINGS�BEFORE�
INTEREST��TAX��DEPRECIATION�AND�AMORTISATION�
�%")4$!	��INVESTORS�MUST�BE�CREATIVE�WHEN�
PERFORMING�A�VALUATION�ANALYSIS�n�A�SIMPLE�
MULTIPLE�ANALYSIS�MAY�NOT�SUFFICE�

$URRER��7HENEVER�ONE�VALUES�DISTRESSED�
COMPANIES��ONE�MUST�START�BY�EVALUATING�THE�
CORE�REASONS�BEHIND�THE�COMPANY�S�FAILURE��
)F�IT�FAILED�BECAUSE�OF�FLAWED�MANAGEMENT��
WHAT�BUSINESS�PLAN�CAN�NEW�MANAGEMENT�
EXECUTE�ON�A�REASONABLE�TIMETABLE��)F�
TOO�MUCH�LEVERAGE�IS�THE�REASON�FOR�THE�
FAILURE��WHAT�CAN�THE�COMPANY�ACCOMPLISH�
UNDER�APPROPRIATE�LEVERAGE��7HAT�IS�THE�
APPROPRIATE�LEVERAGE�COMPARED�TO�%")4$!�
OR�THE�ASSET�BASE��7HAT�ARE�THE�HEADWINDS�
AND�TAILWINDS�FACING�THE�COMPANY��)N�

THE�CASE�OF�A�TRANSPARENT�OR�PROLONGED�
INSOLVENCY�PROCESS��WHAT�IS�THE�POSSIBILITY�
FOR�BREAKAGE�n�LOSS�OF�CUSTOMERS�OR�REVENUE�
SOURCES�

4ILLEY��#ONVENTIONAL�VALUATION�METRICS�
FOR�PROFITABLE�COMPANIES��SUCH�AS�PROFIT�
MULTIPLES��ARE�NOT�APPLICABLE��!SSET�
VALUATIONS�ARE�CERTAINLY�USEFUL�IF�THERE�
IS�REAL�ESTATE�AND�INDUSTRIAL�MACHINERY��
"UT�AN�ACQUIRER�SHOULD�UNDERSTAND�HOW�
THE�ACQUISITION�AFFECTS�HIS�OWN�BUSINESS�
VALUATION�BY�POSSIBLY�DILUTING�HIS�OWN�VALUE�
AND�SHOULD�HAVE�A�CLEAR�IDEA�OF�AN�EXIT��
EITHER�FOR�SUCCESS��OR�RECOVERY�IN�INSOLVENCY�
AS�A�BACKSTOP�IF�THE�BUSINESS�FAILS�TO�
RESPOND�TO�TURNAROUND��)DEALLY��AN�ACQUIRER�
SHOULD�HAVE�A�CLEAR�PLAN�AND�ENOUGH�
INFORMATION�TO�PREPARE�A�POST
ACQUISITION�
BUSINESS�PLAN�WITH�FORECAST�CASH�GENERATION��
7ORKING�CAPITAL�CONSIDERATIONS�SUCH�AS�
POSSIBLE�HOSTAGE�DEMANDS�FROM�CRITICAL�
VENDORS��RESTRUCTURING�COSTS�AND�POSSIBLE�
DEFECTIONS�OF�KEY�EMPLOYEES�ALL�MEAN�THE�
TOTAL�CASH�OUTLAY�MAY�BE�SEVERAL�TIMES�THE�
INITIAL�PURCHASE�PRICE��4HIS�ALL�NEEDS�TO�BE�
FACTORED�IN�TO�CALCULATE�IF�AN�ACCEPTABLE�
INTERNAL�RATE�OF�RETURN�OR�CASH�PAY�BACK�IS�
POSSIBLE�

#HOW��$ILIGENCE�AND�HAVING�A�GOOD�
UNDERSTANDING�OF�HOW�AND�WHY�THE�
DISTRESSED�TARGET�BECAME�DISTRESSED�IS�

CRITICAL�TO�DETERMINING�VALUE�AND�POTENTIAL�
UPSIDE�ON�A�DISTRESSED�INVESTMENT�AND�TO�
IDENTIFYING�AND�MANAGING�POTENTIAL�RISKS�
AND�LAYING�THE�GROUNDWORK�FOR�MAXIMISING�
RETURN�ON�INVESTMENT�IN�THE�FUTURE��
/THERWISE��THE�ACQUIRER�WILL�FALL�INTO�THE�
SAME�TRAPS�AS�THE�DISTRESSED�SELLER��4HE�KEY�
STAKEHOLDERS�OF�THE�SELLER�ARE�LIKELY�TO�BE�
THE�SAME�AFTER�THE�BUSINESS�IS�ACQUIRED��
4HEREFORE��UNDERSTANDING�KEY�RELATIONSHIPS�
AND�IDENTIFYING�AND�RETAINING�INDIVIDUALS�
WITHIN�THE�TARGET�WHO�HAVE�THOSE�
RELATIONSHIPS�WITH�SUPPLIERS�AND�CUSTOMERS�
ARE�ALSO�IMPORTANT�TO�MAINTAINING�GOODWILL��
+EY�STAKEHOLDERS�COULD�ALSO�PROVE�TO�BE�
BENEFICIAL�AS�KEY�ALLIES�OF�AN�ACQUIRER�S�BID�

7ATSON��!�BIDDER�SHOULD�CONDUCT�A�
TYPICAL�GOING�CONCERN�VALUATION��ON�THE�
BASIS�OF�COMPARABLE�COMPANIES�AND�
TRANSACTIONS��AS�WELL�AS�ON�A�DISCOUNTED�
CASH�FLOW�BASIS��ADJUSTED�FOR�ANY�
SENSITIVITIES�IDENTIFIED�IN�DILIGENCE��!�
SUITABLE�DISCOUNT�WILL�THEN�NEED�TO�BE�
APPLIED�TO�REFLECT�THE�DISTRESSED�SITUATION��
INCLUDING�ANY�IMMEDIATE�AND�PROJECTED�
NEW�MONEY�NEED��AND�SPECIFIC�RISKS��)T�IS�
ALSO�ADVISABLE�TO�VALUE�THE�BUSINESS�ON�A�
LIQUIDATION�BASIS�TO�PRODUCE�AN�ESTIMATED�
OUTCOME�STATEMENT�SHOWING�THE�LOW
CASE�
VALUE�IF�DOWNSIDE�RISKS�MATERIALISE��@HARD�
ASSETS��ARE�LIKELY�TO�BE�KEY�TO�DOWNSIDE�
PROTECTION��)F�THE�TARGET�HAS�A�@BACKABLE��
MANAGEMENT�TEAM��THEY�ARE�LIKELY�TO�HAVE�A�
FIRM�VIEW�ON�BOTH�RISKS�AND�OPPORTUNITIES��
)N�TANDEM��SECTOR�EXPERTS�CAN�ASSIST�IN�
SENSE
CHECKING�MANAGEMENT�S�VIEWS�AND�
PROVIDING�THEIR�OWN��INFORMED�PERSPECTIVE��
!S�WITH�ANY�-�!�TRANSACTION��HAVING�A�
CLEAR�AND�FULLY�CONSIDERED�EXIT�STRATEGY�AT�
THE�OUTSET�IS�CRUCIAL�

&7��#OULD�YOU�PROVIDE�AN�INSIGHT�INTO�
SOME�OF�THE�LEGAL�ASPECTS�AND�ISSUES�THAT�
TYPICALLY�ARISE�IN�DISTRESSED�TRANSACTIONS��
(OW�MIGHT�SUCH�ISSUES�AFFECT�THE�WAY�
AGREEMENTS�ARE�DRAFTED�

$URRER��4HE�MOST�IMPORTANT�ELEMENTS�
OF�A�DISTRESSED�TRANSACTION�ARE�CERTAINTY�
OF�PRICE�AND�CLOSING��)SSUES�THAT�MAY�
AFFECT�PRICE��SUCH�AS�ADJUSTMENTS��
HOLDBACKS��INDEMNITIES��REPRESENTATIONS�
AND�WARRANTIES��ARE�ALL�ABHORRED��CURTAILED�
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OR�OUTRIGHT�REJECTED�BY�TARGETS��%LEMENTS�
THAT�AFFECT�CLOSING��INCLUDING�CONDITIONS�
PRECEDENT��POTENTIAL�DEFAULTS�AND�SO�
ON��WILL�LIKELY�FACE�RESISTANCE�ALONG�THE�
WAY��5LTIMATELY��THE�PUSH
PULL�OF�THESE�
NEGOTIATIONS�IS�RESOLVED�IN�MUCH�THE�SAME�
WAY�AS�ANY�ORDINARY�-�!�TRANSACTION��
ESSENTIALLY��WHO�HAS�THE�LEVERAGE��)N�
DISTRESSED�TRANSACTIONS��HOWEVER��AN�
ADDITIONAL�ELEMENT�OF�LEVERAGE�IS�THAT�
THE�TARGET�OFTEN�FACES�A�LACK�OF�TIME�AND�
FLEXIBILITY��/F�COURSE��COMPETITION�CAN�
PROVIDE�RELIEF�FROM�SUCH�PRESSURES�

4ILLEY��!NY�MERGER�OR�ACQUISITION�IS�A�
MAJOR�EVENT�FOR�ANY�COMPANY�AND�SHOULD�
ONLY�BE�UNDERTAKEN�WITH�COMPETENT�LEGAL�
ADVISERS�BEING�INFORMED�AT�EVERY�STEP��3HARE�
OR�ASSET�PURCHASE��SOLVENT�OR�INSOLVENT��
ASSETS�AND�LIABILITIES�TO�ACQUIRE�OR�AVOID��
PENSION�LIABILITIES�AND�EMPLOYEE�OBLIGATIONS�
UNDER�THE�4RANSFER�OF�5NDERTAKINGS�
�0ROTECTION�OF�%MPLOYMENT	�2EGULATIONS�
������450%	�RELATIONS�ARE�SOME�OF�THE�
MAJOR�ISSUES�TO�CONSIDER��)N�ANY�CLOSING�
DOCUMENTATION��ADEQUATE�CONSIDERATION�
SHOULD�BE�GIVEN�TO�REPRESENTATIONS�AND�
WARRANTIES��4HE�LIST�VARIES�ACCORDING�TO�
THE�METHOD��3HARE�PURCHASES�ARE�EASIER�
TO�DOCUMENT�BUT�CARRY�GREATER�RISK�OF�
ACQUIRING�UNRECORDED�OR�CONTINGENT�
LIABILITIES��!�SALUTARY�POINT�SHOULD�BE�
THAT�POORLY�DOCUMENTED�AND�PLANNED�
ACQUISITIONS�ARE�A�MAJOR�CONTRIBUTOR�TO�
SUBSEQUENT�CORPORATE�FAILURE�

7ATSON��7HEN�A�BUSINESS�IS�IN�THE�ZONE�OF�
INSOLVENCY��THE�DIRECTORS�MAY�BE�UNWILLING�
TO�ACCEPT�THE�RISKS�ASSOCIATED�WITH�SELLING�
ASSETS�AT�A�PRICE�WHICH�LEAVES�STAKEHOLDERS�
UNPAID��!�PRE
PACK�ADMINISTRATION�MAY��
THEREFORE��NEED�TO�BE�USED�AS�A�DELIVERY�
MECHANISM��!DMINISTRATION�30!S�ARE�QUITE�
DIFFERENT�TO�NORMAL�30!S�n�ADMINISTRATORS�
WILL�SELL�ASSETS�ON�AN�@AS�IS��WHERE�IS��BASIS��
WITHOUT�MEANINGFUL�REPRESENTATIONS�AND�
WARRANTIES��SO�CAVEAT�EMPTOR��)T�IS�ALSO�
CRITICAL�TO�CHECK�TERMINATION�RIGHTS�IN�KEY�
CONTRACTS�AND�LEASES�TO�ASSESS�WHETHER�THE�
ADMINISTRATION�ENTITLES�THE�COUNTERPARTY�
TO�TERMINATE��!�PURCHASER�MAY�NEED�TO�
PUSH�FOR�ELEMENTS�OF�THE�PURCHASE�PRICE�
TO�BE�PAYABLE�ONLY�IF�KEY�ASSETS�CAN�BE�
TRANSFERRED��4HE�PRESENCE�OF�A�DEFINED�

BENEFIT�PENSION�SCHEME��THAT�WILL�NOT�BE�
TRANSFERRING�TO�THE�PURCHASER�GROUP��IS�ALSO�
A�RED�FLAG�THAT�WILL�NEED�FULL�CONSIDERATION�

7EINBERGER��7E�HAVE�BEEN�SEEING�TWO�
ISSUES�FREQUENTLY�AS�OF�LATE��&IRST��ISSUES�
REGARDING�DATA��ESPECIALLY�CUSTOMER�DATA��
!S�COMPANIES�BECOME�MORE�DATA�INTENSIVE��
ISSUES�HAVE�ARISEN�REGARDING�PRIVACY��
APPROPRIATE�DISCLOSURE�OF�DATA�DURING�
THE�DILIGENCE�PROCESS�AND��ULTIMATELY��THE�
QUESTION�AROUND�OWNERSHIP�OF�SUCH�DATA�
AND�WHETHER�IT�COULD�POTENTIALLY�BE�USED�
AS�COLLATERAL��7E�HAVE�OFTEN�SEEN�BUYERS�
BECOME�INCREASINGLY�CONCERNED�WITH�DATA�
AND�DATA�SECURITY�AND�THEY�ARE�CONTINUING�TO�
LOOK�FOR�NEW�WAYS�TO�MINIMISE�ASSOCIATED�
RISKS��3ECOND��COMPANIES��PARTICULARLY�
SMALLER�COMPANIES�WITH�FEWER�LENDERS��ARE�
INCREASINGLY�INTERESTED�IN�ENTERING�INTO�
A�DISTRESSED�-�!�TRANSACTION�WITHOUT�A�
BANKRUPTCY�FILING�TO�AVOID�THE�ASSOCIATED�
COSTS�AND�POTENTIAL�BUSINESS�DISRUPTION�

#HOW��4HREE�ISSUES�COME�UP�REGULARLY�
IN�DISTRESSED�-�!�TRANSACTIONS�IN�
#ANADA��&IRST��THE�@AS�IS��WHERE�IS��NATURE�
OF�DISTRESSED�-�!�TRANSACTIONS��3ECOND��
THE�SCOPE�AND�LEGAL�EFFECT�OF�THE�COURT�
ORDER�VESTING�ASSETS�IN�THE�ACQUIRER�FREE�
AND�CLEAR�OF�CLAIMS�AND�ENCUMBRANCES��
!ND�THIRD��THE�RISK�OF�CLOSING�BEFORE�THE�
EXPIRY�OF�THE�APPLICABLE�APPEAL�PERIOD��
4YPICALLY��REPRESENTATIONS�AND�WARRANTIES�
ABOUT�THE�TARGET�BUSINESS�OR�ASSETS�ARE�
VERY�LIMITED��WILL�BE�SUBJECT�TO�MATERIALITY�
THRESHOLDS�AND�WILL�MERGE�ON�CLOSING��
THEREBY�LIMITING�RECOURSE�TO�A�PRE
CLOSING�
TERMINATION�TRIGGER��)N�THOSE�RARE�CASES�
WHERE�THE�ACQUIRER�SUCCESSFULLY�NEGOTIATES�
REPRESENTATIONS�AND�WARRANTIES�THAT�SURVIVE�
CLOSING��THESE�WILL�TYPICALLY�BE�TIME�LIMITED�
AND�RECOURSE�SUBJECT�TO�A�SPECIFIED�DOLLAR�
CAP��4HE�AGREEMENT�SHOULD�SPECIFY�SPECIFIC�
CLAIMS�OR�INTERESTS�THAT�THE�ACQUIRER�
REQUIRES�TO�BE�VESTED�OUT�AS�A�CONDITION�TO�
CLOSING��AND�PROVIDE�FOR�PROPER�NOTICE�TO�BE�
SERVED�ON�ALL�AFFECTED�PARTIES�WITH�POTENTIAL�
AFFECTED�INTERESTS��0URCHASE�AGREEMENTS�
SHOULD�ALSO�SPECIFY�WHETHER�THE�ACQUIRER�IS�
PREPARED�TO�CLOSE�BEFORE�THE�EXPIRY�OF�THE�
APPLICABLE�APPEAL�PERIOD�

&7��'IVEN�THE�AGGRESSIVE�TIME�FRAMES�
INVOLVED��WHAT�PRESSURE�DOES�DISTRESSED�
-�!�EXERT�ON�THE�DUE�DILIGENCE�PROCESS��
7HAT�STEPS�SHOULD�AN�ACQUIRER�TAKE�TO�
ADDRESS�THIS�ISSUE�

4ILLEY��4HERE�WILL�BE�TIME�PRESSURE�TO�
AVOID�INSOLVENCY�OR�LOSING�CUSTOMER�
AND�KEY�EMPLOYEE�CONFIDENCE��SO�CLEARLY�
UNDERSTANDING�THE�@END�GAME���THE�RATIONALE�
FOR�PURCHASE��IS�FUNDAMENTAL��4OO�OFTEN��THE�
EXCITEMENT�OF�THE�DEAL�CAN�DRIVE�THE�PROCESS�
RATHER�THAN�THE�LOGIC�OR�THE�HARD�NUMBERS��
#ONTINUOUS�REASSESSMENT�IS�IMPORTANT��
(AVING�AN�INDEPENDENT�ADVISER�OR�PARTNER�
ACTING�AS�SOUNDING�BOARD�AND�PLAYING�
@DEVIL�S�ADVOCATE��WILL�AVOID�EXCESSES�OF�
EXUBERANCE��)DENTIFY�THE�KEY�DEAL�BREAKERS�
AND�NAVIGATE�AROUND�THEM��)F�IN�DOUBT��DO�
NOT�DO�IT��$EALS�ARE�RARELY�CRITICAL��4HERE�IS�
USUALLY�ANOTHER�ONE�COMING�ALONG�

#HOW��!GGRESSIVE�TIME�FRAMES�EXERT�
EXTRAORDINARY�PRESSURE�ON�THE�DUE�DILIGENCE�
PROCESS��!DVANCE�DUE�DILIGENCE�AHEAD�OF�THE�
COMMENCEMENT�OF�THE�FORMAL�SALE�PROCESS�
CAN�BE�BENEFICIAL��!�SALE�CONDUCTED�THROUGH�
A�FORMAL�INSOLVENCY�PROCESS�IN�#ANADA�OFTEN�
INVOLVES�A�COURT
APPROVED�SALE�PROCESS�THAT�
SETS�OUT�THE�RULES��INCLUDING�SALE�PROCESS��
WHICH�INCLUDES�SALE�MILESTONES�THAT�ARE�
SUBJECT�TO�EXTENSION�OR�AMENDMENT�WITH�OR�
WITHOUT�COURT�APPROVAL�DEPENDING�ON�THE�
SPECIFIC�TERMS�OF�THE�SALE�PROCESS��)F�THERE�
IS�$)0�FINANCING��THOSE�SALE�MILESTONES�
USUALLY�CANNOT�BE�AMENDED�WITHOUT�THE�
$)0�LENDER�S�CONSENT��4IMELINES�MAY�
ALSO�BE�INFORMED�BY�CONDITIONS�IMPOSED�
BY�LENDERS��OTHER�KEY�STAKEHOLDERS�AND�
LIQUIDITY�CONSTRAINTS��)F�THE�SELLER�OR�A�KEY�
STAKEHOLDER�BELIEVES�A�PARTICULAR�ACQUIRER�
IS�A�BONA�FIDE�POTENTIAL�ACQUIRER��IT�MAY�
BE�MORE�SUPPORTIVE�OF�EXTENDING�SOME�OF�
THE�TIMELINES�IN�ORDER�TO�FACILITATE�MORE�
FAVOURABLE�BONA�FIDE�BIDS�

7EINBERGER��$WINDLING�LIQUIDITY�OFTEN�
FORCES�COMPANIES�INTO�OUT
OF
COURT�
DISTRESSED�-�!�PROCESSES��5NFORTUNATELY��
MANAGEMENT�TEAMS�ARE�SOMETIMES�
UNREALISTICALLY�OPTIMISTIC��SO�BY�THE�TIME�
A�LIQUIDITY�SHORTFALL�IS�IDENTIFIED��IT�IS�
ALREADY�FAR�TOO�LATE�TO�CONSIDER�DEVISING�
AN�ORDERLY�SOLUTION��4HEREFORE��BUYERS�
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STEPPING�INTO�THESE�DISTRESSED�SITUATIONS�
OFTEN�WATCH�LIQUIDITY�DISAPPEAR�THROUGHOUT�
THE�PROCESS��&URTHERMORE��MANAGERS�OF�
DISTRESSED�BUSINESSES�WILL�BE�DISTRACTED�BY�
TRYING�TO�RETAIN�KEY�EMPLOYEES��MANAGING�
VENDOR�RELATIONSHIPS�AND�MINIMISING�
OPERATIONAL�DISRUPTIONS��MEANING�THAT�
FAR�LESS�BANDWIDTH�WILL�BE�DEVOTED�TO�
FACILITATING�AN�ORDERLY�DILIGENCE�PROCESS�
THAN�WOULD�BE�POSSIBLE�IN�A�HEALTHY�PROCESS��
"UYERS��THEREFORE��MUST�ENTER�DISTRESSED�
PROCESSES�EXTREMELY�WELL�ORGANISED�AND�
WITH�SHARPLY�FOCUSED�DUE�DILIGENCE�REQUEST�
LISTS��5NLIKE�A�TRADITIONAL�-�!�PROCESS�
WHERE�MANAGEMENT�WILL�HAVE�THE�TIME�
AND�MANPOWER�TO�SATISFY�VIRTUALLY�ANY�
INFORMATION�REQUEST��DISTRESSED�INVESTORS�
NECESSARILY�WILL�NEED�TO�ISOLATE�KEY�RISKS�AND�
ASK�TARGETED�QUESTIONS�TO�ANALYSE�AND�PRICE�
THOSE�RISKS�

7ATSON��4HE�TIMETABLE�EXERTS�CONSIDERABLE�
PRESSURE��BOTH�WITH�RESPECT�TO�THE�
INFORMATION�ITSELF�AND�THE�TIME�NEEDED�TO�
ANALYSE�IT��)N�A�COMPETITIVE�SALES�PROCESS��
THE�SELLER�MAY�TRY�TO�PUSH�PURCHASERS�TO�
PERFORM�LESS�WORK�BY�SAYING�IT�REFLECTS�
BADLY�ON�THEIR�OFFER�AND�SUGGESTS�THEY�
CANNOT�MOVE�FAST�ENOUGH��)T�IS��THEREFORE��
VERY�IMPORTANT�FOR�A�PURCHASER�TO�ENGAGE�
PROFESSIONAL�ADVISERS�EARLY�TO�HELP�PREPARE�
FOR�THE�PROCESS�AND�TO�ENSURE�THAT�KEY�
INFORMATION�IS�READILY�AVAILABLE�ON�LAUNCH��
&ROM�A�SELLER�S�PERSPECTIVE��IT�MAY�BE�
ADVISABLE�TO�SUGGEST�TO�TRADE�BUYERS�IN�
PARTICULAR�THAT�THEY�ENGAGE�A�RESTRUCTURING�
ADVISER�TO�HELP�GUIDE�THEM�THROUGH�A�
PROCESS�WITH�WHICH�THEY�MAY�NOT�BE�FAMILIAR�
AND�TO�MANAGE�EXPECTATIONS��$ILIGENCE�
SHORTCOMINGS�MAY�BE�COMPENSATED�BY�A�
DEEPER�DISCOUNT�OR�BID�STRUCTURE�WHICH�
MANAGES�DOWNSIDE�RISK��FOR�EXAMPLE�ESCROW�
OR�EARN
OUT�MECHANISMS��BUT�THIS�WILL�NOT�
ALWAYS�BE�VIABLE�

$URRER��4HE�BEST�DISTRESSED�INVESTORS�
ARE�ABLE�TO�ACCELERATE�THEIR�DUE�DILIGENCE�
TO�ACCOMMODATE�THE�TIME�PRESSURES�OF�
DISTRESSED�TRANSACTIONS��4HEY�DEPLOY�
ADVISERS�AND�ANALYSTS�IN�EARNEST��4HEY�
PURSUE�EXHAUSTIVE�MEETINGS�WITH�
MANAGEMENT��CUSTOMERS��EMPLOYEES�AND�
BUSINESS�PARTNERS�IN�ORDER�TO�EVALUATE�
VALUATION�METRICS��"ECAUSE�OF�THE�

COMPETITION�FOR�SUCH�DEALS��HOWEVER��THE�
DEPLOYMENT�OF�RESOURCES�MUST�BE�BALANCED�
AGAINST�THE�RISK�THAT�THE�EXPENSES�OF�SUCH�A�
DEPLOYMENT�WILL�NOT�BE�RECOVERED�

&7��(OW�SHOULD�PARTIES�MANAGE�THE�
COMPETING�INTERESTS�OF�THE�VARIOUS�GROUPS�
ASSOCIATED�WITH�A�DISTRESSED�TRANSACTION��
4O�ENSURE�A�SMOOTH�PROCESS��IS�IT�IMPORTANT�
TO�PRESERVE�RELATIONSHIPS�WITH�KEY�
STAKEHOLDERS�

7EINBERGER��#AREFULLY�MANAGING�THE�
RELATIONSHIPS�WITH��AND�BETWEEN��KEY�
STAKEHOLDERS�IS�ESSENTIAL�IN�A�DISTRESSED�
-�!�TRANSACTION�BECAUSE��UNLIKE�IN�HEALTHY�
TRANSACTIONS�IN�WHICH�MOST�STAKEHOLDERS�
ARE�PAID
IN
FULL�OR�OTHERWISE�UNIMPAIRED��
IN�DISTRESSED�SITUATIONS�STAKEHOLDERS�ARE�
OFTEN�REQUIRED�TO�MAKE�SACRIFICES��'IVEN�
THE�FIXED�SIZE�OF�THE�PIE��THESE�SACRIFICES�
CAN�LEAD�TO�INFIGHTING�AMONG�STAKEHOLDERS�
WHICH��IN�FACT��WOULD�ALL�POTENTIALLY�
BENEFIT�FROM�MAXIMISING�THE�VALUE�OF�THE�
COMPANY��&URTHERMORE��VERY�OFTEN�VARIOUS�
STAKEHOLDERS�HAVE�TOOLS�TO�PREVENT�OR�
DELAY�THE�CONSUMMATION�OF�A�TRANSACTION��
EFFECTIVELY�HOLDING�EVERYONE�ELSE�HOSTAGE�IN�
ORDER�TO�ACHIEVE�A�PARTICULAR�OBJECTIVE��7E�
BELIEVE�IT�IS�CRUCIAL�TO�FACILITATE�AN�OPEN�AND�
TRANSPARENT�DIALOGUE�AMONG�ALL�STAKEHOLDERS�
AND�TO�VERY�CLEARLY�COMMUNICATE�THE�
BENEFITS�OF�EVERYONE�WORKING�TOGETHER�TO�
ACHIEVE�A�COMMON�GOAL��MAXIMISING�THE�
VALUE�REALISED�IN�A�TRANSACTION�

7ATSON��2ELEVANT�STAKEHOLDERS�CAN�
INCLUDE�LENDERS��SHAREHOLDERS��PENSION�
TRUSTEES�n�AND��BY�THEIR�SIDE��THE�0ENSION�
2EGULATOR�AND�0ENSION�0ROTECTION�&UND�
n�LANDLORDS��CONTRACT�COUNTERPARTIES��
EMPLOYEES�AND�CUSTOMERS��!S�A�GENERAL�
RULE��PRESERVING�RELATIONSHIPS�WITH�ALL�
RELEVANT�PARTIES�TO�THE�EXTENT�POSSIBLE�IS�
VALUABLE�IN�TERMS�OF�MINIMISING�EXECUTION��
LEGAL�AND�INVESTMENT�RISK��%ARLY�ENGAGEMENT�
WITH�PARTIES�WHOSE�SUPPORT�IS�CRITICAL�TO�
THE�IMPLEMENTATION�OF�THE�DEAL�AND�THE�
FUTURE�OF�THE�BUSINESS�IS�RECOMMENDED�
n�SURPRISES�ARE�TYPICALLY�BEST�AVOIDED��
THOUGH�THIS�MAY�NEED�TO�BE�WEIGHED�AGAINST�
DEAL�CONFIDENTIALITY�AND�OTHER�SENSITIVITIES��
#ONVERSELY��IT�MAY�BE�POSSIBLE�TO�STRUCTURE�
A�DEAL�AROUND�A�HOSTILE�STAKEHOLDER��IN�

WHICH�CASE��DISTANCE�MAY�BE�PREFERABLE�TO�
AVOID�POTENTIAL�SPOILING�TACTICS��/VERALL��A�
WELL
MANAGED�AND�COORDINATED�02�STRATEGY�
IS�ESSENTIAL��ESPECIALLY�FOR�ANY�TRANSACTION�
THAT�MAY�ATTRACT�THE�ATTENTION�OF�THE�MEDIA�
OR�POLITICIANS�

$URRER��4HE�BEST�WAY�TO�NEGOTIATE�WITH�A�
RANGE�OF�PARTIES�WITH�DISPARATE�INTERESTS�IS�
TO�UNDERSTAND�THEIR�DIFFERING�PERSPECTIVES�
AND�ADDRESS�THEIR�MOTIVATIONS�DIRECTLY��
#LEAR�COMMUNICATION�IS�ALWAYS�KEY��2ATHER�
THAN�BEING�AGGRESSIVE�OR�COMBATIVE��
PARTIES�SHOULD�ATTEMPT�TO�UNDERSTAND�THE�
OPPONENT�S�DESIRES��GOALS�AND�NEEDS��-ORE�
OFTEN�THAN�NOT��COMMON�GROUND�CAN�BE�
FOUND�AND�EXPLOITED��2ELATIONSHIPS��ONCE�
DESTROYED�OR�IMPAIRED��ARE�HARD�TO�REPAIR��!�
LITTLE�INVESTMENT�IN�THE�SHORT�TERM�MAY�PAY�
A�SUBSTANTIAL�DIVIDEND�IN�THE�LONG�RUN�

#HOW��)T�IS�VERY�IMPORTANT�TO�MANAGE�
AND�PRESERVE�RELATIONSHIPS�WITH�THE�KEY�
STAKEHOLDERS��+EY�STAKEHOLDERS�CAN�OFTEN�
PROVE�TO�BE�A�USEFUL�ALLY�IN�ADVANCING�
AN�ACQUIRER�S�BID��4HOSE�RELATIONSHIPS�
CAN�ASSIST�IN�THE�DUE�DILIGENCE�PROCESS��
OBTAINING�EXTENSIONS�OF�SALE�MILESTONES�AND�
SUCCESSFULLY�NEGOTIATING�AMENDMENTS�TO�OR�
OBTAINING�NEW�MATERIAL�CONTRACTS�REQUIRED�
FOR�THE�BUSINESS�TO�BE�SUCCESSFUL�POST
SALE��
4HOSE�PARTIES�WILL�ALSO�OFTEN�HAVE�A�VOICE�IN�
THE�COURT�APPROVAL�PROCESS��)N�#ANADA��FOR�A�
SALE�CONDUCTED�UNDER�#ANADA�S�#OMPANIES��
#REDITORS�!RRANGEMENT�!CT��##!!	��THE�
##!!�PROVIDES�THAT�THE�COURT��IN�EXERCISING�
ITS�DISCRETION�TO�APPROVE�A�SALE��SHOULD�
CONSIDER��AMONG�OTHER�FACTS��WHETHER�THE�
SALE�OR�DISPOSITION�WOULD�BE�MORE�BENEFICIAL�
TO�THE�CREDITORS�THAN�A�SALE�OR�DISPOSITION�
UNDER�A�BANKRUPTCY��THE�EXTENT�TO�WHICH�
THE�CREDITORS�WERE�CONSULTED�AND�THE�EFFECTS�
OF�THE�PROPOSED�SALE�OR�DISPOSITION�ON�THE�
CREDITORS�AND�OTHER�INTERESTED�PARTIES�

4ILLEY��)N�MOST�CASES��THERE�IS�A�MUTUAL�
INTEREST�WITHIN�STAKEHOLDERS�FOR�SUCCESS�
BUT�NOT�ALWAYS�A�CLEAR�UNDERSTANDING�OR�
BALANCE��3OME�WHO�MAY�HAVE�TO�CONCEDE�
MOST�TO�SECURE�ANYTHING�CAN�HARBOUR�
DISCONTENT�AND�MAY�TRY�TO�LEVERAGE�THEIR�REAL�
OR�PERCEIVED�POSITION�TO�DERAIL�THE�DEAL��4HE�
ACQUIRER�SHOULD�HAVE�A�CLEAR�UNDERSTANDING�
OF�STAKEHOLDER�PRIORITIES�IDENTIFYING�THE�
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KEY�STAKEHOLDERS�AND�ENSURING�THAT�THEY�
ARE�KEPT�INFORMED�AS�FAR�AS�POSSIBLE�
DURING�THE�DEAL�AND�AFTER�COMPLETION�TO�
AVOID�DEFECTIONS��+EPT�IN�THE�DARK��PEOPLE�
FEAR�THE�WORST�AND�REACT�ACCORDINGLY��
+EY�EMPLOYEE�RETENTION�AND�CRITICAL�
VENDOR�MANAGEMENT�IS�IMPORTANT��"UT�A�
BUSINESS�CANNOT�RUN�WITHOUT�CUSTOMERS��SO�
CUSTOMER�RELATIONSHIPS�AND�RETENTION�ARE�
THE�MOST�SIGNIFICANT�RELATIONSHIP�TO�ENSURE�
ACQUISITION�SUCCESS�

&7��&OR�ITS�PART��HOW�SHOULD�A�DISTRESSED�
COMPANY�GO�ABOUT�PREPARING�INFORMATION�
TO�MAXIMISE�THE�CHANCES�OF�A�SUCCESSFUL�
SALE��7HAT�INITIAL�PREPARATIONS�MIGHT�
PROVE�USEFUL�

#HOW��'ATHERING�BOOKS�AND�RECORDS�OF�
THE�DISTRESSED�TARGET�CAN�BE�A�VERY�TIME�
CONSUMING�AND�DIFFICULT�TASK��0OTENTIAL�
ACQUIRERS�WANT�IMMEDIATE�ACCESS�TO�DETAILED�
LISTS�OF�ASSETS�BY�CATEGORY�AND�LEGAL�OWNER�
n�SUCH�AS�OWNED�REAL�PROPERTY��LEASED�REAL�
PROPERTY��EQUIPMENT�AND�MACHINERY��)0�
RIGHTS��LICENCES��MATERIAL�CONTRACTS��AND�SO�
ON�n�AND�COMPLETE�COPIES�OF�ALL�MATERIAL�
CONTRACTS�AND�LICENCES��AND�FINANCIAL�
DATA��/FTEN�THE�DISTRESSED�BUSINESS�HAS�
SUFFERED�FROM�A�LOSS�OF�PERSONNEL�AND�A�
LOSS�OF�HISTORICAL�KNOWLEDGE��EXACERBATING�
INFORMATIONAL�CHALLENGES��4HESE�CHALLENGES�
MAY�BE�FURTHER�AGGRAVATED�GIVEN�TRUNCATED�
DUE�DILIGENCE�TIMELINES�IF�THE�DISTRESS�
HAS�BEEN�UNEXPECTED�OR�WHEN�BOOKS�AND�
RECORDS�ARE�DECENTRALISED�ACROSS�DIVISIONS��
JURISDICTIONS�OR�CORPORATE�ENTITY��)F�POSSIBLE��
IT�WOULD�BE�BENEFICIAL�TO�HAVE�INFORMATION�
PREPARED�BEFORE�KEY�EMPLOYEE�DEPARTURES��

7ATSON��!�SALES�PROCESS�WHICH�IS�NOT�
RUSHED��IN�WHICH�RELIABLE�INFORMATION�IS�
READILY�AVAILABLE�TO�BIDDERS��AND�WHICH�USES�
CREDIBLE�-�!�ADVISERS�SHOULD�MAXIMISE�
VALUE��)T�IS�THEREFORE�RECOMMENDED��AND�
CONSISTENT�WITH�THE�DIRECTORS��DUTIES��TO�KICK�
OFF�THE�PROCESS�SUFFICIENTLY�EARLY��INCLUDING�
EARLY�ENGAGEMENT�OF�ADVISERS�TO�ASSIST��
"IDDERS�WILL�BASE�THEIR�OFFER�ON�ACTUALS�FOR�
THE�LAST����MONTHS�AND�FORECAST�NUMBERS�
FOR�THE�NEXT����MONTHS��SO�TIME�SHOULD�
BE�SPENT�ENSURING�THE�INFORMATION�FOR�
THESE�PERIODS�IS�ACCURATE�AND�ROBUST��4HE�
BUSINESS�PLAN�BEHIND�THE�FORECAST�ALSO�NEEDS�

TO�STAND�UP�TO�SCRUTINY�AND�DEMONSTRATE�
CLEARLY�THE�FUTURE�GROWTH�THAT�CAN�BE�
DELIVERED��)DENTIFYING�UPSIDE�OPPORTUNITIES�
WILL�HELP�ENTICE�BIDDERS��#ONVERSELY��
INCONSISTENCIES�IN�THE�NUMBERS�WILL�REFLECT�
BADLY�ON�MANAGEMENT�AND�LEAD�BIDDERS�TO�
DEMAND�MORE�TIME�TO�DO�THEIR�OWN�WORK��
)F�MANAGEMENT�IS�WEAK��LOOK�FOR�SOLUTIONS�
THAT�CAN�BE�PRESENTED�TO�FINANCIAL�INVESTORS�

$URRER��$UE�DILIGENCE�IS�ALWAYS�A�
CHALLENGE�FOR�DISTRESSED�COMPANIES��-ORE�
OFTEN�THAN�NOT��A�DISTRESSED�COMPANY�
HAS�FAILED�IN�SOME�MEASURE�ON�CORE�
FINANCIAL�METRICS�AND�PERFORMANCE��!S�
A�CONSEQUENCE��IT�MAY�LACK�THE�ABILITY�
TO�PRODUCE�RELIABLE�BUSINESS�RECORDS��
ON�A�TIMELY�BASIS��TO�SUPPORT�AN�-�!�
TRANSACTION��!T�A�MINIMUM��POTENTIAL�
ACQUIRERS�MAY�SIMPLY�BE�SUSPICIOUS�OF�
THE�RELIABILITY�OF�INFORMATION�ABOUT�THE�
TARGET��0ROFESSIONALS�CAN�OFTEN�HELP�TO�STEER�
AND�GUIDE�THE�PROVISION�OF�INFORMATION�
CONSISTENT�WITH�THE�PRIORITIES�OF�POTENTIAL�
BUYERS�AND�INVESTORS�IN�AN�EFFORT�TO�
MAXIMISE�VALUE�

4ILLEY��&IRSTLY��MAXIMISE�THE�NUMBER�
OF�POTENTIAL�BUYERS�WITH�AN�INFORMATION�
MEMORANDUM�THAT�IS�POSITIVE�WITHOUT�
BEING�MISLEADING��IS�SHORT�AND�HIGHLIGHTS�
THE�UPSIDE�POTENTIAL�AS�WELL�AS�EXPLAINING�
THE�UNDERLYING�REASONS�THE�BUSINESS�IS�
IN�DISTRESS��(AVE�A�DETAILED�DATA�ROOM�
PREPARED��NORMALLY�ELECTRONIC��WITH�ALL�
CORPORATE�INFORMATION��HISTORIC�NUMBERS�
AND�DETAILS�OF�ASSETS��LIABILITIES��PENSION�
PLANS��ORGANISATION�CHARTS�AND�EMPLOYEE�
DETAILS��7ITH�TIME�BEING�CRITICAL��EASY�ACCESS�
TO�GOOD�QUALITY�DATA�IS�IMPORTANT��"UYERS�
OF�DISTRESSED�BUSINESSES�WILL�WANT�TO�FOCUS�
ON�RISKS�AND�THEIR�MITIGATION��SO�MAKE�
SURE�DATA�TO�HELP�THAT�ANALYSIS�IS�AVAILABLE��
!�RAPID�PROCESS�WILL�ALSO�NEED�ACCESS�TO�
MANAGEMENT�AND�ANY�OTHER�KEY�PEOPLE��
SO�ENSURE�NOBODY�HAS�HOLIDAYS�OR�TRIPS�
PLANNED�THAT�WILL�MAKE�THEM�UNAVAILABLE�FOR�
MEETINGS�WITH�POTENTIAL�BUYERS��,INING�UP�
YOUR�ADVISERS�AND�BRIEFING�THEM�IS�ANOTHER�
TASK�TO�BE�DONE�AS�SOON�AS�POSSIBLE�

7EINBERGER��'IVEN�SOME�OF�THE�
CHALLENGES��THE�FIRST�STEP�IN�PREPARING�FOR�
A�SUCCESSFUL�SALE�IS�HIRING�EXPERIENCED�

ADVISERS��WITH�RELEVANT�INDUSTRY�EXPERTISE�
AND�WITH�WHOM�THE�COMPANY�S�SENIOR�
EXECUTIVES�ARE�COMFORTABLE�WORKING��
!DVISERS�HELP�DRIVE�THE�PROCESS�FORWARD��
INCLUDING�WITH�PREPARING�KEY�DOCUMENTS��
DRAFTING�INVESTOR�PRESENTATIONS�AND�
ASSISTING�THE�COMPANY�WITH�CRAFTING�ITS�
STORY��5NDERSTANDING�WHAT�BUYERS�TYPICALLY�
REQUIRE��AND�PROACTIVELY�SHARING�SUCH�
INFORMATION�IN�A�DIGESTIBLE�FORMAT��IS�KEY�
TO�KEEPING�THE�PROCESS�EFFICIENT�AND�ON�
TRACK��)T�IS�ALSO�ESSENTIAL�TO�RETAIN�AND�
PROPERLY�INCENTIVISE�KEY�EMPLOYEES�FROM�
THE�BEGINNING�OF�THE�PROCESS��AS�THESE�
INDIVIDUALS�HOLD�CRUCIAL�INSTITUTIONAL�
KNOWLEDGE�AND�POSSESS�THE�EXPERTISE�TO�
ANSWER�DETAILED�QUESTIONS�FROM�POTENTIAL�
INVESTORS�

&7��7HAT�ARE�YOUR�PREDICTIONS�FOR�THE�
DISTRESSED�-�!�MARKET�OVER�THE�COMING�
MONTHS��!RE�THERE�REASONS�TO�EXPECT�AN�
INCREASE�IN�ACTIVITY�

$URRER��0ROFESSIONALS�DEBATE�WHETHER�
THE�DOWN
CYCLE�WILL�OCCUR�IN�THE�NEXT�����
���OR����MONTHS��.O�ONE�DEBATES�THAT�IT�
WILL�COME��HOWEVER��4HIS�NEXT�CYCLE�WILL�
PROBABLY�BE�MORE�TRADITIONAL�THAN�IN�RECENT�
YEARS��2ECENT�TURNAROUNDS�HAVE�BEEN�DRIVEN�
BY�QUICK�SALES��LIQUIDATIONS�AND�PRE
PACKS��
$URING�THE�NEXT�CYCLE��WE�WILL�LIKELY�SEE�
MORE�FREEFALL�CASES�������HAD�A�NUMBER�OF�
SUCH�TRANSACTIONS��AND�THIS�MAY�HAVE�BEEN�
THE�TIP�OF�THE�ICEBERG�APPROACHING�THROUGH�
THE�FOG�

7EINBERGER��&OR�A�VARIETY�OF�REASONS��
THERE�IS�SPECULATION�THAT�AN�ECONOMIC�
DOWNTURN�IS�ON�THE�HORIZON��AND�MANY�
MARKET�PARTICIPANTS�VIEW�IT�AS�NOT�A�
MATTER�OF�IF��BUT�WHEN�MARKET�CONDITIONS�
DETERIORATE��)NCREASED�DISTRESSED�ACTIVITY�
COULD�BE�CAUSED�EITHER�BY�AN�ECONOMIC�
DOWNTURN�OR�BY�CONTINUED�RISING�INTEREST�
RATES��MAKING�REFINANCING�MORE�DIFFICULT�
AND�INCREASING�THE�RATE�ON�VARIABLE

RATE�DEBT��)T�IS�NOT�ENTIRELY�CLEAR�THAT�AN�
ECONOMIC�DOWNTURN�THAT�CREATES�DISTRESS�
RESULTS�IN�MORE�DISTRESSED�-�!��!LTHOUGH�
MORE�DISTRESSED�SITUATIONS�WILL�ARISE��
THERE�IS�TYPICALLY�LESS�CAPITAL�AVAILABLE�
FOR�-�!��VALUATIONS�DECLINE�AND�BUYERS�
BECOME�RELUCTANT�TO�TRANSACT��!S�A�RESULT��
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STAKEHOLDERS�IN�DISTRESSED�SITUATIONS�
MAY�LOOK�TO�NON
-�!�ALTERNATIVES�TO�
RESTRUCTURE�THE�COMPANY�S�OBLIGATIONS��SUCH�
AS�DEBT
TO
EQUITY�CONVERSIONS��CHANGING�
CASH�TO�0)+�INTEREST�AND�PUSHING�OUT�DEBT�
MATURITIES�TO�GIVE�BUSINESSES�MORE�TIME�AND�
LIQUIDITY�TO�WITHSTAND�A�DOWNTURN�UNTIL�A�
BETTER�MARKET�ENVIRONMENT�IS�REACHED�FOR�A�
SALE�OR�OTHER�LIQUIDITY�EVENT�

4ILLEY��%CONOMIC�DOWNTURNS��RAPID�
TECHNOLOGICAL�CHANGE��SUDDEN�INTEREST�
RATE�RISES�AND�UNCERTAINTY�ARE�HARBINGERS�
OF�INCREASED�DISTRESS��#ORPORATES�ARE�
MOST�EXPOSED�TO�THIS�BUT�THERE�CAN�BE�
WINNERS�AND�LOSERS��3OME�HAVE�BECOME�
OVERLEVERAGED�AS�RECENT�LENDING�HAS�
BEEN�LOOSE�AND�COVENANT
LITE��)N�DISTRESS��
THE�MARKET�LEADERS�GAIN�GROUND�AND�
THE�LAGGARDS�BECOME�PREY��4HE�CURRENT�
UNCERTAINTIES�IN�THE�GLOBAL�AND�5+�MARKETS�
CERTAINLY�ARE�LEANING�TOWARDS�REVENUE��
ACTIVITY�LEVEL�AND�MARGIN�PRESSURES��-ARKET

LEADING�TRADE�BUYERS�WILL�SEE�OPPORTUNITIES��
&UNDS�STILL�HAVE�PLENTY�OF�LIQUIDITY�AND�
ARE�PRIMED�TO�DEAL��)T�IS�DOUBTFUL�THAT�WE�
ARE�LOOKING�AT�A�����
STYLE�RECESSION�AS�
BANKS�HAVE�STRONGER�BALANCE�SHEETS�THAN�
PREVIOUSLY��(OWEVER��IT�DOES�NOT�TAKE�A�

GREAT�FALL�IN�ACTIVITY�TO�TIP�SMALLER��LESS�WELL�
MANAGED�AND�FUNDED�COMPANIES�OVER�THE�
EDGE��4HE�CIRCUMSTANCES�LOOK�POISED�FOR�
A�MARKET�CORRECTION�AND�AN�INCREASE�IN�
DISTRESSED�-�!�

#HOW��'EOPOLITICAL�DISRUPTIONS��LOOMING�
TRADE�WARS��RISING�BORROWING�COSTS�AND�
CONTINUED�TECHNOLOGICAL�DISRUPTIONS�
THREATEN�TO�CONVERGE�TO�CREATE�A�PERFECT�
STORM�FOR�AN�ECONOMIC�DOWNTURN��4HE�53�
&EDERAL�2ESERVE�HAS�RAISED�ITS�INTEREST�RATE�
THREE�TIMES�ALREADY�THIS�YEAR�AND�THE�"ANK�
OF�#ANADA�HAS�RAISED�RATES�FIVE�TIMES�SINCE�
THE�SUMMER�OF�������)N�EACH�CASE��MORE�
HIKES�ARE�ANTICIPATED�IN�THE�FORESEEABLE�
FUTURE��-EANINGFUL�RATE�HIKES�INCREASE�DEBT�
SERVICE�OBLIGATIONS�OF�BUSINESSES��WHICH�
WILL�GIVE�RISE�TO�OR�AGGRAVATE�LIQUIDITY�
CONSTRAINTS�FOR�ALREADY
DISTRESSED�OR�
OVERLEVERAGED�BUSINESSES��4HAT�WILL�MAKE�
IT�MAKE�MORE�DIFFICULT�AND�EXPENSIVE�FOR�
BUSINESSES�WITH�MATURING�DEBT�OBLIGATIONS�
TO�REFINANCE��INCLUDING�TRILLIONS�OF�DOLLARS�OF�
53�BOND�DEBT�SET�TO�MATURE�IN�THE�NEXT�FEW�
YEARS��4HE�IMPACT�OF�HIGHER�INTEREST�RATES�
WILL�ALSO�BE�FELT�ON�CONSUMER�SPENDING��
7ITH�EACH�SUCCESSIVE�RATE�HIKE��WE�MOVE�
ONE�STEP�CLOSER�TO�THE�@TIPPING��POINT�

FOR�CONSUMERS�WHO�HAVE�ACCUMULATED�
SIGNIFICANT�AMOUNTS�OF�DEBT�IN�THE�@CHEAP��
MONEY�ENVIRONMENT�

7ATSON��!S�THE�OLD�ADAGE�GOES��
RESTRUCTURING�LAWYERS�HAVE�PREDICTED����
OF�THE�LAST�THREE�RECESSIONS��(OWEVER��
CONSENSUS�VIEW�SEEMS�TO�BE�THAT������
WILL�SEE�AN�ECONOMIC�SLOWDOWN�BEFORE�
A������RECESSION�IN�THE�5+��AND�CERTAIN�
OTHER�COUNTRIES��AND�A�CORRESPONDING�
UPTICK�IN�POTENTIAL�DISTRESSED�OPPORTUNITIES�
IN�THAT�PERIOD��4HOUGH�CREDIT�MARKETS�
REMAIN�RELATIVELY�BUOYANT��ALLOWING�SOME�
COMPANIES�TO�REFINANCE�THEIR�WAY�OUT�OF�
TROUBLE��MULTIPLE�HEADWINDS��INCLUDING�
"REXIT�UNCERTAINTY�AND�DISRUPTION��A�RISING�
INTEREST�RATE�ENVIRONMENT�IN�THE�5+��BUT�
LITTLE�ROOM�TO�CUT�RATES�AGAIN�IF�THE�ECONOMY�
TRENDS�DOWNWARD��AND�THE�COST�PRESSURES�
ALLUDED�TO�ABOVE��SUGGEST�MANY�BUSINESSES�
WILL�STRUGGLE��/NE�OTHER�POINT�TO�WATCH�IN�
FUTURE�n�THE�PROPOSED�NEW�REQUIREMENT�ON�
DIRECTORS�OF�A�HOLDING�COMPANY�TO�CONSIDER�
THE�INTERESTS�OF�THE�STAKEHOLDERS�OF�A�
FINANCIALLY�DISTRESSED�SUBSIDIARY�WHEN�IT�IS�
SOLD��PRESENTING�NEW�LEGAL�ISSUES�FOR�SELLERS�
TO�GRAPPLE�WITH��

4HIS�ARTICLE�lRST�APPEARED�IN�THE�$ECEMBER������ISSUE�OF��
&INANCIER�7ORLDWIDE�MAGAZINE��0ERMISSION�TO�USE�THIS�REPRINT�HAS��
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