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5NITED�+INGDOM��■

■ 1��2EmECTING�ON�THE�LAST������MONTHS��
HOW�WOULD�YOU�CHARACTERISE�THE�5+�IN�TERMS�
OF�FAILING�BUSINESSES�AND�BANKRUPTCY�lLINGS�

"29!.��&ORMAL�INSOLVENCIES�IN�THE�5+�HAVE�BEEN�
LOW�FOR�MANY�YEARS��4HE�LATEST�lGURES�FOR�1�������
SHOW�A�SMALL�UPTICK��BUT�THOUGH�PERCENTAGES�CAN�
LOOK�HIGH�THEY�ARE�FROM�A�LOW�BASE��AND�THE�lGURES�
ARE�BROADLY�STABLE��4HE�@2ED�&LAG��REPORT�FOR�1��
�����ON�COMPANIES�IN�SIGNIlCANT�lNANCIAL�DISTRESS�
SHOWS�A����PERCENT�YEARONYEAR�INCREASE�FROM�
������4HE�MOST�NOTICEABLE�ADVERSE�TREND�IS�IN�
CONSUMERFACING�BUSINESSES��0OLITICAL�UNCERTAINTY�
AND�CHANGING�SHOPPING�HABITS�HAVE�CREATED�FALLING�
DEMAND�FOR�TRADITIONAL�RETAILERS�AND�THIS��COUPLED�
WITH�A�VARIETY�OF�INCREASED�COSTS��IS�CAUSING�
DIFlCULTY�FOR�THOSE�BUSINESSES�THAT�RELY�ON�CONSUMER�
SPENDING�

■ 1��#OULD�YOU�OUTLINE�THE�PRIMARY�
MACROECONOMIC�TRENDS�CURRENTLY�AFFECTING�
BUSINESSES��!RE�ANY�PARTICULAR�SECTORS�
DEMONSTRATING�STRUCTURAL�WEAKNESSES��
RESULTING�IN�DISTRESS�
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"29!.��4HE�ECONOMIC�BACKGROUND�HAS�NOT�
CHANGED�THAT�MUCH�IN�THE�LAST�YEAR��-ODEST�BUT�
SLOWING�GROWTH�AND�VERY�LOW�INTEREST�RATES�SEEM�
THE�NORM��)NmATION�HAD�RISEN�RAPIDLY��MAINLY�AS�
A�RESULT�OF�THE�POUND�S�FALL�AFTER�THE�"REXIT�VOTE��
BUT�THAT�SEEMS�TO�BE�SUBSIDING��7AGE�GROWTH�HAS�
BEEN�LOW�BUT�IS�NOW�RISING�AND�WE�HAVE�RECENTLY�
SEEN�GROWTH�IN�REAL�WAGES�FOR�THE�lRST�TIME�IN�
A�FEW�YEARS��!LL�OF�THIS�HAS�BEEN�AGAINST�THE�
BACKDROP�OF�"REXIT�AND�OTHER�MAJOR�GEOPOLITICAL�
UNCERTAINTIES��#ONSUMERFACING�SECTORS�ARE�
FACING�CHALLENGES��WITH�RETAIL�AND�MOST�RECENTLY�
CASUAL�DINING��EXPERIENCING�DIFlCULTIES��4HERE�
HAS�BEEN�A�mURRY�OF�RESTRUCTURINGS�IN�THE�LAST�YEAR�
WHERE�RETAIL�AND�DINING�BUSINESSES�HAVE�BEEN�
CLOSING�UNDERPERFORMING�OUTLETS�AND�ATTEMPTING�
TO�SHRINK�THEIR�BUSINESS�BACK�TO�PROlTABILITY��
ALMOST�ALL�THROUGH�THE�USE�OF�CREDITORS�VOLUNTARY�
ARRANGEMENTS��#6!S	��4HE�OTHER�HEADLINE�AREA�
HAS�BEEN�CONSTRUCTION��WHERE�THE�STRUCTURAL�ISSUE�
OF�MULTIPLE�LAYERS�OF�SUBCONTRACTORS�OPERATING�
ON�LOW�MARGINS�AND�LENGTHY�PAYMENT�TERMS�HAS�
PROVED�TOO�CHALLENGING�FOR�MANY�BUSINESSES�TO�
SURVIVE�

■ 1��(AVE�ANY�RECENT�BANKRUPTCY�OR�
INSOLVENCY�CASES�IN�THE�5+�CAPTURED�YOUR�
ATTENTION�IN�PARTICULAR�
�
"29!.��4HE�INSOLVENCY�OF�#ARILLION�HAS�
CAPTURED�MUCH�ATTENTION��)T�WAS�A�LARGE�lRM�
INVOLVED�IN�CONSTRUCTION�AND�THE�PROVISION�OF�
OUTSOURCED�SERVICES�FOR�THE�PUBLIC�SECTOR��)T�
HAS�RAISED�QUESTIONS�ABOUT�MANY�THINGS��FROM�
AUDIT�QUALITY�TO�DIRECTORS��CONDUCT��TO�PENSION�
SCHEMES��AND�HAS�FURTHER�STIRRED�THE�DEBATE�
ABOUT�WHETHER�A�MORE�#HAPTER���STYLE�REGIME�
COULD�HAVE�LED�TO�A�LESS�CHAOTIC�SITUATION�AND�A�
CONSENSUAL�SOLUTION�TO�THE�BUSINESS�PROBLEMS��
4HE�COMMON�ABILITY�OF�A�PARTY�TO�A�CONTRACT�
TO�TERMINATE�IT�ON�THE�INSOLVENCY�OF�THE�OTHER�
PARTY�HAS�PARTICULARLY�HARSH�CONSEQUENCES�IN�A�
CONTRACTBASED�BUSINESS�SUCH�AS�CONSTRUCTION��
4HE�INSOLVENCY�OF�-ONARCH�AIRLINES�IN�LATE�
�����ALSO�RAISED�A�NUMBER�OF�ISSUES�WITH�THE�
INSOLVENCY�SYSTEM��3OME���������PEOPLE�WERE�
STRANDED�ABROAD�AND�HAD�TO�BE�REPATRIATED��
LARGELY�AT�THE�TAXPAYERS��EXPENSE��!GAIN��THIS�HAS�
RAISED�QUESTIONS�ABOUT�WHETHER�THE�INSOLVENCY�
REGIME�COULD�BE�IMPROVED�AND�COMPARISONS�TO�
MORE�ORDERLY�AIRLINE�INSOLVENCIES�IN�THE�53�UNDER�
#HAPTER����
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■ 1��(OW�EASY�IS�IT�TO�RENEGOTIATE�
EXISTING�DEBT�IN�THE�CURRENT�MARKET��
)S�THERE�FUNDING�AVAILABLE�TO�SUPPORT�
DISTRESSED�COMPANIES�AND�lNANCE�
RESTRUCTURINGS��
�
"29!.��4HE�LEGAL�FRAMEWORKS�ARE�VERY�
SUPPORTIVE�OF�RENEGOTIATING�DEBT�AND�THERE�ARE�A�
NUMBER�OF�TOOLS�AVAILABLE�TO�ASSIST��)N�GENERAL��
LENDERS�ARE�MORE�THAN�CAPABLE�OF�SEEING�THE�
MERITS�OF�A�DEBT�RESTRUCTURING��AS�OPPOSED�TO�
A�VALUEDESTRUCTIVE�INSOLVENCY��WHERE�A�GOOD�
BUSINESS�CASE�IS�PRESENTED�WHICH�ADDRESSES�THE�
OPERATIONAL�TURNAROUND��AS�WELL�AS�RESTRUCTURING�
THE�BALANCE�SHEET��4HE�GROWTH�IN�ALTERNATIVE�
LENDING�AND�NONBANK�SOURCES�OF�DEBT�IS�ALSO�
HELPFUL�AND�GIVES�RESTRUCTURINGS�MORE�OPTIONS��
4HERE�IS��HOWEVER��A�LOT�OF�MONEY�CHASING�YIELD��
AND�DEBT�MULTIPLES�ARE�RISING��4HE�SIXTIMES�
%")4$!�LIMIT�SUGGESTED�BY�REGULATORS�FOR�BANKS�
IS�BEING�BREACHED�AND�DOES�NOT�APPLY�TO�NON
BANK�LENDERS��4HERE�HAS�ALSO�BEEN�A�BIG�INCREASE�
IN�COVENANTLIGHT�LENDING��)�CANNOT�HELP�BUT�THINK�
THE�LESSONS�OF�THE�PAST�ARE�BEING�FORGOTTEN�AND�
THE�INCREASED�RISK�ASSOCIATED�WITH�HIGH�YIELD�WILL�
CAUSE�PROBLEMS�IN�THE�FUTURE�

■ 1��7HAT�TRENDS�ARE�YOU�SEEING�IN�THE�
MARKET�S�APPETITE�TO�PURCHASE�TROUBLED�
ASSETS��(OW�WOULD�YOU�DESCRIBE�RECENT�
DISTRESSED�-�!�ACTIVITY�

"29!.��4HERE�IS�A�HUGE�AMOUNT�OF�MONEY�
LOOKING�TO�BUY�TROUBLED�ASSETS�BUT�RELATIVELY�FEW�
DEALS�ARE�BEING�DONE��4HE�SALE�OF�DEBT�PORTFOLIOS�
HAS�LARGELY�STOPPED�IN�THE�5+�SO�MOST�ACTIVITY�IS�
IN�SINGLE�TICKET�DEALS��"UYERS�ARE�BEMOANING�THE�
LACK�OF�DEAL�VOLUME�AND�THE�HIGHLY�COMPETITIVE�
MARKET��AND�ARE�COMPLAINING�THAT�PRICES�ARE�

TOO�HIGH��YET�THEY�ARE�NOT�PREPARED�TO�ADJUST�
THEIR�OWN�RISK�APPETITE��7HAT�WE�ARE�SEEING�
AT�THE�MOMENT�IS�AN�INCREASING�FOCUS�ON�TRADE�
BUYERS�PURCHASING�STRESSED�RATHER�THAN�OUTRIGHT�
DISTRESSED�ASSETS��4HESE�HAVE�LESS�INSOLVENCY�
RISK�AND�ENABLE�THE�BUYER�TO�SORT�OUT�OPERATIONAL�
PROBLEMS�AND�ADD�NEW�PRODUCTS��CUSTOMERS�
AND�GEOGRAPHIES��4HEY�REQUIRE�SIGNIlCANT�POST
ACQUISITION�INTEGRATION�EFFORTS�AND�MAY�INVOLVE�
CHANGING�MANAGEMENT��BUT�DONE�RIGHT�IT�CAN�
PROVIDE�EXCELLENT�RETURNS�TO�THE�BUYER�

■ 1��#OULD�YOU�OUTLINE�SOME�OF�THE�
PERSONAL�RISKS�FACING�$�/S�OF�A�
COMPANY�THAT�NEARS�INSOLVENCY�OR�ENTERS�
BANKRUPTCY�IN�THE�5+�

"29!.��4HE�5+�HAS�A�CLEAR�REGIME��AND�
DIRECTORS�ARE�REQUIRED�TO�lLE�WHEN�IT�IS�CLEAR�
THERE�IS�NO�REASONABLE�PROSPECT�OF�RECOVERY�BASED�
ON�WHAT�THEY�KNEW�AT�THE�TIME��)F�DIRECTORS�HAVE�
TAKEN�GOOD�ADVICE�AND�CAN�DEMONSTRATE�THE�
RATIONALE�FOR�THEIR�DECISION�MAKING�THERE�SHOULD�
BE�NO�PERSONAL�RISK��)T�IS�CLEAR�THOUGH�THAT�SOME�
DIRECTORS�HAVE�BEEN�PUSHING�AT�THE�LIMITS�OF�THIS�
AND�RECENT�HIGHPROlLE�CASES�HAVE�RESULTED�IN�A�
CONSULTATION�ON�PROPOSALS�TO�TIGHTEN�THE�RULES��
4HE�PROPOSALS�COVER�DIVIDEND�DECISIONS��ASSET�
STRIPPING��SELLING�A�BUSINESS�RECKLESSLY�KNOWING�IT�
IS�LIKELY�TO�FAIL�AND�DISSOLVING�A�COMPANY�TO�AVOID�
DEBTS�AND�MISCONDUCT�CLAIMS��'REATER�POWERS�
TO�INVESTIGATE�DIRECTORS�ARE�PROPOSED��AS�WELL�AS�
POSSIBLE�CLAWBACKS�WHERE�DIRECTORS�ARE�SEEN�
TO�HAVE�ACTED�WRONGLY�OR�PROlTED�AT�CREDITORS��
EMPLOYEES�OR�A�PENSION�SCHEME�S�EXPENSE��)T�
SHOULD�BE�NOTED�THAT�THESE�MEASURES�ARE�ALL�
DIRECTED�AT�MISCONDUCT�OR�RECKLESS�BEHAVIOUR�AND�
HONEST�DIRECTORS�SHOULD�HAVE�NOTHING�TO�FEAR��)�
THINK�THESE�PROPOSALS�WILL�COME�INTO�LAW��4HE�
PARLIAMENTARY�COMMITTEE�LOOKING�AT�THE�COLLAPSE�
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OF�#ARILLION�CONCLUDED�THAT�THE�BOARD�PRESIDED�
OVER�A�hROTTEN�CORPORATE�CULTUREv�AND�WAS�
CULPABLE�FOR�ITS�hCOSTLY�COLLAPSEv��!CTION�SEEMS�
CERTAIN�

■ 1��(OW�DO�YOU�EXPECT�RESTRUCTURING�
AND�BANKRUPTCY�ACTIVITY�IN�THE�5+�TO�
UNFOLD�FOR�THE�REMAINDER�OF�THIS�YEAR��AND�
BEYOND�

"29!.��)�DO�NOT�THINK�THERE�WILL�BE�MAJOR�
CHANGE�IN�THE�NEXT�YEAR��4HE�PRESSURISED�SECTORS�
OF�RETAIL��CONSTRUCTION�AND�CASUAL�DINING�WILL�
CONTINUE�TO�SUFFER�INSOLVENCIES��BUT�)�DOUBT�WE�
WILL�SEE�A�SHARP�INCREASE�FROM�CURRENT�LEVELS��
)NTEREST�RATE�RISES��WHEN�THEY�COME��WILL�BE�THE�

EVENTUAL�TRIGGER�FOR�MORE�DISTRESS�AND�INSOLVENCY��
)T�SEEMS�LIKELY�THAT�RATE�RISES�WILL�BE�GENTLE�SO�THIS�
MAY�CAUSE�JUST�A�MODERATE�UPTICK�IN�DISTRESS�OVER�
TIME��"EYOND�THAT��THE�BIGGER�ISSUES�WILL�BE�WHAT�
COMES�OUT�OF�THE�VARIOUS�REVIEWS�OF�INSOLVENCY�
IN�CONSTRUCTION�AND�AIRLINES��DIRECTORS��CONDUCT��
THE�COMPETITION�ISSUES�AROUND�THE�BIGFOUR�
ACCOUNTING�lRMS�AND�POSSIBLE�CHANGES�TO�PENSION�
FUNDING�REGULATIONS��/N�A�MORE�GENERAL�LEVEL��THE�
PROPOSALS�TO�CREATE�A�NEW�PREINSOLVENCY�REGIME�
MORE�AKIN�TO�#HAPTER����HAVE�BEEN�STALLED�FOR�A�
WHILE�BUT�WILL�ALMOST�CERTAINLY�COME�BACK�TO�THE�
TABLE�FAIRLY�SOON��(OW�ALL�THIS�WILL�KNIT�TOGETHER�
WILL�BE�VERY�INTERESTING�TO�SEE���■

h�4HE�GROWTH�IN�ALTERNATIVE�LENDING�AND�NONBANK�
SOURCES�OF�DEBT�IS�HELPFUL�AND�GIVES�RESTRUCTURINGS�

MORE�OPTIONS��4HERE�IS��HOWEVER��A�LOT�OF�MONEY�
CHASING�YIELD��AND�DEBT�MULTIPLES�ARE�RISING��v
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